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. ' o . SECTION I _ \
. | o . ¢ . . \ A )
Goal . . ' < X ~
The participants will be given an introduction to QUe process im Section I.
poé compHetion of<reading th}sé materials, the participgpté will be able to
answer spééific dhesfiqps as_the} ré]ate to due process .-with 80% accurécy. These

quéstions will be taken from the fq]lowing specific objectives for Section I.

» N - + °
Co v . AN
. 1. Be able to identify be marking) the five conditiongiﬁnde? which a
e due pracess hearing may be necessary. : . N

L Y ‘ .

2. Be able to identify (by marking) the two landmark 'cases ' that give .
“ precedent to the right to education fpr handicapped children. N .

3. Be able tg identify (by marking) the constitutional amendments that >

are utilized as.thé basic formulation for the 'right to education -
-~ for handicapped children. ..

. . P .
4. Be able té identify (by markjng)onealternqtive to due process hearings.
5. Be able to identify (by marking) how the State has complied with P.L. 93-142.
6. Be Sble to match terms with their definjiions. o
7

Be able to'identify (bjWﬁarking) the qﬁa]ifications o? a Due Process
Hearing Officer (DPHO). -

4

", 8. Be dble to identify (by harkihg) th a Due Process Hearing Officer (DPHO)
Jis.selected. ) .' ' :

- e -~

. ‘ 9. Bé'ab]e to }iﬁt who may request an impartial hearing.

10. Be %bTe to identify (by marking) how a hearing should be requésted.f

11." Be able to identify (by marking, duties of thé educationdl agency
", ° when a hedring has been requested. ° '
‘ ) 12, Be able to identify (by marking)~fhe timelines for scheduling a heé§ing.
. - 13. Be able to identify. (by mdrking) who initiaf1y informs the parenfs
R of g?gjn rights regarding. due process. ' T
' [N '{' < . ‘ < .
'14. Be able to 1ist the rights of alTl participants in due process hear1ngsf
‘ s ]’5: Be able to list the additiona] rights of parents in due‘process. *© ™
‘ r 16. Be able to identify (by marking) what is the role -of legal counsel - .
o B if he/she is representing a witness. .- -
‘. ’ .., ’ ) oo - v T e ©
o . A "8
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17. Be able to idehtify (by marking) the role.of legal cousel if he/she ' . \
1S representing the respondent or the petitioner in due process.
18. Be able to identify (by marking) the average length of a due process ) '
hearing. . . : < : ) .
4 "
» 19. Be able to identify (by marking) the, educational .disposition of the ¢
' child involved in due process. - .
20. gé,ab]e to didentify (by marking) what happens if one of the parties
In-a due protess hearing requests a postponement. . -
h . 21. Be able to list the responsib#lities of the Due Process Hearing t
Officer. P .
- 22. Be able to identify (by marking) what the Uue Process'Hearipg Officer's
decision is based upon. . . R
/// 23. Be able to identify, (by marking) what the due Process Hearing Officer's -
_ decision shoudd include. . \ . )
24. .Be able to identify (by marking) how the Due Process Hearing Officer~
‘7 _informs the edugatipri agency and parent of hi%/her decision.
. 25. Be able to identify .(by marking) how much time the Dye Process Heariné
) : Officer has to make a decision. . ‘
- - * . - .
26. Be able to list the two processes for gppea]ing the decision of the " - '
- Due Process Hearing Offi cer. : T . L -
. 27. Be. able to identify.(by marking) what happens if_there is.an objection
’ to testimony during the hearing. D . '
28. Be able to identify‘(by-maﬁking)‘how witnesses are compelled to testify
at the hearing. . t .
29. Be able to identify (by marking) who has thé‘burdgn of proof in a due
process hearing. . _
" 30, Be able to identify (by marking) who may request an independent evaluation
" of the child. L .
‘ 31. Be able to identify (by marking) the constraints for submitting evidence. .
32. Be able to identify (by marking) what'the Due Process Hearing Officer
should do regarding his/her own educational philosophy. - -
33. Be able tp identify (by marking) the parental resbonsibi]ities when parents ' -
, "hive officially requested a due process hearing. ,
34. Be able to identify (by mérkiﬁ@) what a Due Process Hearing Officer is :
*not in his. general role. . i p - ‘
35. Be aé]é to identify (by marking) the school district's responsibljties in ‘

a due process hearing.
‘ Vi

7y
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The purpose of th1s Due Process Hearing 0ff1cer S Procedures Manua]

is to putTﬂne c]ear]y and conc1se1y relevanf 1nformation concern1ng due

process procedures the hearing officer needs to support the des1gn and
operation of a due process hearing. Therefore, the manual addresses T
information regard1ng pre- hear1ng activities, heariny activities,

dec1s1on making processes,and f1na1 reporting
Rs the hear1ng officer role is a—reJat1ve1y new one 1n educat1on,
the manual serves as a guideline for required due process procedures and -

prov1des check11sts to ensure that the due precess rights of the handicapped

-

child, his parents and school district are protected.

¥

. { . '
Due process of law essentia]]y means that(the princ1p1es and protedures ,

which guarantee fair treatment and the_ protection of the rightsiof all indi-

¢

- viduals are imp]emented. In special_education, due process requires fair v

procedures when and if changes are madetor propo§38\1n-a child's educational
program. ’

A hear1pg would be‘requared when there are conf11cts or d1sagreements

between the parents and the schoo] d1strict concerning the most appropriate

educationa] program for the handicapped ch1]d

‘“opportun1ty ‘for the parents and the schoo] to present thejr views before .

-
an unbiased individual,, the Due Process Hearing Officer (DPHOT. +The DPHQ,

is responsib]e for reaching a fair and imparf<a

The hear1ng provides an

1 decision about the child's
educational program based upon the ev1dence and testimony of the case and

the best interests of the ch11d

e

.
-«

ring may be
In each instance the issues are ‘somewhat different. ’These five

conditions are as fo]]ows g . -

Thgre are five cond1t1ons under which a due process hea

“necessary,




s : -
. 1. Hearings on the provision of notice:” An example of suth a '
~ situation would be where a parent initially gives consent to a
- placement, but later revokes this consent, arquing that a full.
explanation of parental rights was not .provided, '

\ - 2. Hearings on identification: A Hearing Officer may encounter a

\ ) situation where screening has identified a child as potentially

\ ‘ T handicapped and the parent requests a hearing ¢laiming t the
o ' child is not handicapped and should not have been thys “identified,

or the parents claim that the ch#ld is hardicapped and the -schdol

" ° disagrees. ,
{

:3 Hearings on evaluation: In such a situation, an agency may seek
to evaluate a child after parental refusal to consent-to evaluatfon.c

.4. Hearings on placement: - In this type of hearing, there is likely
to be a difference in the part®'s concept of the most appropriate
placement. . .

5. Hearings on the provisioff of a frggﬁgpﬁropriate public education:
This situation may arise when thé parent initiates a hearing to
request public school placement for a child in a private -facility.

The’proceddres presentea in this manual have bee; developed to,allow

for.optimum procedural fairness and simpiiéity of Edministrafioq. fl"he pro} ‘ ‘

cedurés which are presented in this manﬁal comply with the‘fe&era] and

state requﬁrements ;nd are fd} the u]timéte purpose of insuring:a judicious h ;///

decisiorf regarding the identification, eva]Lation, dnd placement. of handi- -
’ cap;ed children, and'to assure thai all such children receive a‘free .° -

apprdpriqte public education in.1$ﬁg\with both the letter and spirit of the ’\
.- law. - Participants who successfui]y compﬁete this traininé program will

be certified by the Utah State Education Agggcy’as qualified hearing

officers. . .
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HOW TOsUSE THE MANUAL

The procedures . outiined in the manua] are based on a fafrly complex

hearing, 1nvoiv1ng issues of 1dent1fication, evaluation and piacement,and the

provision of a. free appropriate pubiic education.

~

nQ two due process hearings will bé the same,

It is obvious that
therefore; a complete

review and hnow]edge of the procedures and examinations are advantageous for
ai] persons serving as-Due Process Hearing Officers..

\ _ The manual is d1v1ded into four main sections:

.

QAn introduction to due process. This sectionj:rovides orientation

information to, the DPHO. It provides background information on the

handicapped/chiid S right to an education, definitions u$ed in tpe

manuai general information for the DPHO, ‘the roles and responsi-

¢

biiities of the DPHO, LEA and the parents . vy
. , ) ,
@ The second section outlines the pre-hearing activities of the DPHO

This section 1nciudes pre-

hearing activities and sample correspondence °
that the DPHO may utilize for his speciFic responsibiiities before

conducting the hearing. e ”
L >

® The ‘third section deals with -those activities in conducting the h earing

It ‘includest the procedural safeguards of a due process :Earing and

has checklists to act as a guide in making sure those syfeguards

have been provided both the parents and the school.

.
’ AN

® The finai stéction deals with the, decision making process and writing

of the final report. This section has a suggested format! for the

. 4
final report. ‘ o .

. \ - N .
-

T
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regulations for the State. Included in these appendices are the ‘
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o ‘ ‘e . T S . Ve . , . N . . ‘
o \ (- BACKGROWND'- RIGHT o eoucaTion’ L
T LD .-The basis for the current .right ‘to educat1on cases may be traced to‘ .

l

. the’ landmark decision 1n Brown v The Board of Education’ 1h 1954. ‘In
+  this dec1s1on, the Un1ted States Supremg Court Stated:

W%day, educat1on is perhaps the most importéht funct1on of state
) and Tocal governments. Compulsory schopl’ attendance ldws and the - )
" great expendftureSffor education both demonstrate- our recogn1t1on
) -0k the importance of education to our democratic society. "It is ’,/
required in thk performance-of our most basic .public responsi- -
Bilities, even service in.the .armed forces It 'is- thevery
. fOUndat1on of good c1t1zensh1p Today, it is a principal instru- .
) ment.in awakerring®the child to cuitural values, in breparing him '
for later professional training, and in helping him to adjust )
" normally to his environment. In these days, jt is doubtful S
- that any child may reasonably be expected to succeed in life ff
he is denied the opportunity of an education., (347 U.s. 483, 493) "

The Brown dec1s1on re]ated to pub]ic school segregat1on on the bas1s of

: racé, but the fundamental positions in the dec1sion formed the bas1s of”

\

. future arguments relating to hand1capped children - g
‘ ’ ) There is o U.S. Const‘itutiona] protectidn directly re]at-1ng to the r1gry. to -
/ ) educat1on for handicapped ch11dren HOWever, the most useful concepts.pertinent

to the bas1c formulat1on of a r1ght to educat1on agreement or1g1nate from .

> pr1ncip1es set forthirlthe Fifth andFourteenthAmendments to the Const1tutfgp

équal protection and due process Due process.relates to the ut111zat1on of.

h N
.

ot fair procedures in reach1ng a determ1nation and equa] protectlon re]ates

to the idea that individuals 1n s1m11ar c1rcumstances must receive. similar

. tréatment. e SR . .o
These ‘two concepts are stated c]ear]y in the landmark cases regarding
the r1ght to education for hand1capped ch11dren Pennsy]van1a Assocxat1on

for Retarded Children (PARC) Commonwea]th of Pennsy]van1a ‘[334 F. Supp 1257

i : , (E.D: Pa. ]971)] and M1{?s V. Board of Educat1on of D1str1ct of Columbia ‘o
-[348 F. Supp. 866, (D.D.C. 1972)}." I o T
‘ - /T/he PARC case was brought before the court by the parents of 14. mentaHy

retarded ch11dren and a11 other ch1]dren who were menta]Ty retarded (c]assact1on)
. Y] -

» -
.- 2

) _ . - - » -
\)4( - . . . 19. : "+
ERIC T .12 R

-
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The PARC case sought to obtain and gugrantee a public supported education for ‘

all mentaj]y retarded children in the state. Prior to ruling on the

/
qu@st1on of this right, the court approved a stipulationwh1ch provided

that "no child who is mental]y retarded or thought to be mentally retarded

can be’ assigned initially or re-assigned to either a regular or special
e s . . .
educational status, or excluded from a public education without a prior

recorded hearing before.a'special hearing officer." In addition, the ceuft
D . . s
out]ined a comprehensﬁve 23 step due -process procedure to be utilized in

making any changes relating to the educat1ona1 status of a mentally retarded

child. The court in the PARC case stated that: ) . |

!

" . . . amentally retarded person can benefit at any point in

f

his life and deve]opment from a program of educatioo "o

The court, in its belief 1n the benefits of an education, went on to -~

ﬁeqmre the state to locate, eva]uate, and re-evaluate all schoo] aged ‘

children who had beén excluded from the pub]iC‘school. Pub]ic schools were
/

requ1red to prov1de to all retarded chi]dren a free, appropriate education
’ -
preferably in a regu]ar classroom. )

’

The PARC decision specifica]ly coocerned menta]ly retarded children,
The Mi]ls‘dec1s1on however, extended the due process procedures applied 1n\
PARC to 1nc1ude all handicapped children. The Mills case established two
,basic safequardS‘app1y1ng to the public education of pagyicapped children:
'1) exclusion from a public school pf ram could not take place unless suitable
alternatjve educational services wettgprovided, and 2) there must be a

prior due process hearing and periodic review of the child's educational N
status and progress: \ ' - .
Both PARC and Mills_established an increasingly important

educational concept that has come to be.termed "the least restrictive

13

a




e foundation of this concept as stated in. PARC- fs:

the alternative programs of education and training ‘
’requ1red by 'statute to be available, placement in a regular
public school class is preferable to placement in a special
, public school class, and placement, in.a special public school
I . class is preferable to placement in any other type of educatinn“” )
and training (343 F. Supp., 307)."

' In ]975 Congress reacted to increasing parental demands, and Judicial |
decisions regarding the right to- educat1on for handicapped ch11dren by passing
the Education for A1l Handicapped Ch11dren Act, Public Law 94-142<¢ Congress
recognized that theseducation of all.children is a respons1b111ty of the | -
)

State government, however, there is also d’tedera] respons1b1]1ty of providing
f1na;c1a1 assistance to the states in order to provide additional funds
- for the education o#ghandicapped children. In return for these funds,
Public Law 94-14%;requires each state to adopt policies and procedures-which
‘ are consistent‘ with the law and which guarantee the right to education
-for alt handicapped children
The State of Utah has complied with this requirement by adoﬁting -
and subm1tt1ng an Annual Program Plan, under Public Law 94-142, Part B,
Education For -Al1l Handicapped,Chi]dren\Act. The State has demonstrated
jn this plan that it has established procedural safeguards as required by
the Act. The plan guarantees every parent the right to a due process,’
hearlng and sets forth standards that lodal boards of educat1on\must follow

3 in establishing and” implementing a hearing procedure for any parent within

their district. (See Appendix A for the«sect1on of the Plan dea11ng with due
e .. process) X -
The due process procedures are designed to protect against arb1trary

and, at times erroneous decisions on the part of both schools and parents.

It shou]d be noted that there is one alternative to this formal process.
< .

‘ This alternative is that of mediation through informal conference meetings

oL . | SR
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between the school and the parents. This‘wou1d allow both parties the

opportun1ty to open communications and resolve d1fferences on what is

the most appropf1ate education for the child. In the event, that these

1nforma1 a]ternat1ves do not produce the desired outcome _the 7

med1ation process may not be used to de]ay or deny a parent's right to a

-

due process hearing.

. ’

.
3 -~z
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‘ ~ . " ~.  DEFINITIONS!
. "Parent" - The term “parent" includes-a natural mother or father, an
> - adoptive mother or father, a legally -appointed guardian, a
N e surrogate parent for a child appointed pursant to procedures
" set out herein. The term "parent" also includes the child
if ‘he has reached the age of majority. . ‘ L T
"Notification" - Terms such as "notice" and "notification" include:
1) written statements in English and in the primary language
of the parent's home, and 2) oral communication in the primary
. language of the home. B . .

-

“Impartial Hearing Officer" - The term "impartial hearing officer" means
’ a person or tribunal of persons assigned to-preside at a due
« : ~ process hearing and whose duty it is to assure that proper
procedures are followed and that the rights of the parties
are protected..

~ep

"Days" - means official work days.
"Surrogate Parent" - means a person appointed to act in place of parents or.
. guardians when a child's parents or guardians are not known,
are unavailable, or the child. is a ward of the state. Surrogate
: . parents will not be employees of the State Educational Agency (SEA)
‘ or Local Educatiomal Agency (LEA) involved “in the education or -
treatment of chiidren. The function of the surrogate parent
will be ta .represent the child's interest in the same way that -
d parent or guardian would be expected to represent the child*s
. interest. ‘ te ‘

"Handicapped Person" - gne who deviates from the average or normal
_— person (1) in mental characteristics, (2) in sensory abilities,
' (3) in® neuromuscular or physical characteristics, (4) in social
or emotional behavior, (5) in learning and communication abilities,
‘or (6) in multiple handicaps to such an extent that he requires
\ a modification of school practices, or special educational b
¢ services in order to develop to his maximum capacity.

"LEA" = The term "LEA" means a public board of education or other
public authority Tegally constituted within a state for either
administrative control or direction of, or to perform a service
function for public elementary or secondary schools in a city,

i county, township, schodl district, or other political sub-

- division of a state. '

]In geneiating these definitions the following documents were

" reviewed: ) )
Amended Annual Program Plan for FY 1978, Under-PL 94-143, Part B, .
. Education For A11" Handicapped Children Act. Utah State Board of Education,
‘_ July 7, 1977. . d —_—
por Federal Rules and Regulations, Education of all Handicapped Children Act.

Fedgral Regisyer, Tuesday, August 23, 1977.

4 »

17
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"Public AdE;cy" - The term-“public agency" includes.the State Education
gency, local agencies, intermediate educational agencies, and .
quotherpol1t1ca1 subdivisions of the State which are requnsib]e
fo prov1d1ng education to handicapped chi]dren

“"Confidential Information Usage" - The term "confﬁdentia] information
usage" is interpreted to include the disclosure of any data
entry form or the use of information for any purpose other
than that for which it has been collected.

-

"Verbal Testimony" - The term “"verbal testimony" means the comments and
. statements given by withesses, under aath, during the hearing
and are subject to cross-examination. . .

"wr1tten Testimony" - The term "wr1tten tesfimony" refers to testimony
obtained from a party or witness by means of a “simple written
statement, an affidavit (sworn, written statement), or a.
deposrtion (statement taken under oath and subjeet to cross-
examination). .

- "Evidence" - The term "evidenge" means those documents; verbal testimony,

and/or written testimony introduced into the record of the
hearing. - '
"Transcript" - The term "transcr1pt" means a copy of any kind; a representa-
tion.
, . . i

”Compel]ed Witness" - The, term "compelled witness" means those witnesses

. » who have been issued a subpoena to appear and testify at the

- hearing.

.
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GENERAL INFORMATION FOR
THE DUE PROCESS HEARING OFFICER

/

WHAT" IS AN IMPARTIAL DUE PROBESS HEARING?

-, * '

When a disagreement bgcurs abolt any matter ?e]ati?e to: 1) theidentification;
2)theeva1uation;3)the educationh]p]acemenﬁ;of 4) when the provision of a free public
aeducationio%hechi]dcanno£beresolved throughinfOfmalconferences ordiscussions,aq
épportunity is prdvided for parents and schoo]~dist;ict or~agéncy personnel” to-
meet before an unbiased individual, the Impartial Due Process Hearing 0fficer
- (DPHO). Tﬁe Impartial pue Process Hearing Officer listens objectively to both
sides of the controyersy, then Eresents his/her decision based upon the facts

and testimony presented during th% hearing.

- O I

-~ t

WHAT. 1S AN IMPARTIAL DUE PROCESS HEARING OFFICER? AN

B

J

An Impartia]iDue Process Hearin§ 0fficer is free from favoritism or Bias
\ (4

- and is fair. His/her duty is to assure that proper procedures ake followed

~/ ) .
during the hearing and -that the rights of both parties are protected. The DPHO
has successfully completed an approygd traTﬁTﬁg program, ’ '

.
3
v

WHAT ARE THE QUALIFICATIONS OF THE DUE PROCESS HEARING OFFICER?

k> Shall successfully-complete a tréiﬁjng program for impartial due @
process hearing officers approved by the, Utah State Office of Education.

2. Shall be sufficiently free of ,other obligations to complete the duties

.ég and’responsibilit;gs of the Impartial Due Process Hearing gfficer.‘

3% Shall be\oger the‘age’ of majority. SR
¢ T R 3

"4, Shall not be an employee or-officer of the involved agency.
5. Shall not have a persenal or professional intereét'which QouTa conflict

with his or-her objectivity ?h_th@ hearing. '
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6. Shall not have been involved in dny previous decis1ons regarding the
child's identification, evaluation, p}acement or review. s

~

“-HOW ARE HEARING OFFICERS SELECTED? L

The LEA initiates due process procedures upon.a'written request and informs
N

the State Educational Agency that a hear1ng w111 be held oh behalf of the child. -

The LEA se1ects from the reg1ster a hearing officer who has successfully comp\\ted
A ]

the Utah‘State Office of Education approved training program and ass1qns that k

Hearing 0ff1cer to the case.

WHEN ARE HEARINGS REQUESTEQ? ‘ ' .

o,

1. Jearings on the provisjon of notice: .An example of such a situation
would be where a parent 1n1t1a11y gives ‘consent to a p;acement but
. later revokes this consent, argu1ng that a fu]] explandtion of parental
’ rights was not prOV1ded . ) oY -
¥ \ .
2. Hearings on identification: A Hearing Officer may encounter a s?tuation
where screening has identified a child as potentially handicapped ‘and
thevparent requests a hearing claiming that the child 1s not handicapped
" and should not have been thus identified.

- i

3. Hearings on eva]uation: »In ‘such~ a‘situatiogn, an agency may seek to
evaluate a child after parental refusal to consent to-evaluation.

4. Hearings on placement: In this type of hearing, there is likely to be
a d1fference in the party's concept of the most appr0pr1ate plaggment

5. Hearings on th rovision of a free appropr*ate public educat1én[/’Th1s .
situation may &¥se when the parent initiates a hearing to request
public school plagement for a child in a d'1vate facility. -

.
¢

v
* « - -
“ ? ‘

WHO' MAY REQUEST AN IMPARTIAL HEARING? | !

A hearing may be requesteo by:

\ . . . %

. the parents, — /
2. other persons hav1ng primary care and custody of the chfﬁZ:
~ 3. the child (over age18); or . o, o ' -
4.-- the local school” district. : ' ‘"1

- ' . - 3 ! . . L |
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X *. Rty , in writing to. the local schoo] district Board of

ég@ﬁﬁgrintendent who is its executive officer.

<

'.'fg

WHAT ARE THE-DUTIES OF THE LOCAL SCHOOL DLSTRICT WHEN A HEARING HAS BEEN l
REQUESTED? o N T y

-

The local education adency will prov1de that all hearings, reviews, and
other act1ons’are carr1ed out expedit1ous1y, with fair considerat1on of the

issues 1nvo]ved, in a hear1ng which must be comp]eted and dec1s1on rendered
w1th1n 45 days of the 1n1t1a1 request ‘The hearing will be he1d at times

L X
and Places, reasonably conven1ent to the parents of the child involved and the .

schoo] . _ i E / » ’|h,
WHAT DOES THE IMPARTIAL DUE PRO&ESS HEARING OFFICER DO INITIALLY UPON
RECEIVING A REQUEST FOR A HEARING .

o4
The Hear1ng Officer will prov1de to the parents and to the officials of

to the time and place of the hearing, which shall be

compTeted within 45 days of the parents ‘or schoo] S request, and shall be at

A . ¥ N

! *
/ : - .

WHO INFORMS THE PARTICIPANTS IN THE ﬁkARING OF THEIR RIGHTS REGAkDING
DUE PROCESS” . - S
. 7 - R - N o~

, / L] )
Initi ﬁ]&, the LEA notifies the parents in writing of their procedural

L /

the hearing. The 1mpart1a] due process hear1ng officer should reaff1rm
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WHAT ARE ALL THE PARTICIPANT'S RIGHTS IN A HEARING? >t

~

-

The rights include: .

1. the right to have representatives, 1nc1ud1ng, but, not limited to,__
lTegal counsel or other professional persons, attend the hearing;

2. the right to present evidénce;
3. the.opportunity to question all witnesses at the hearihg;
{369 ’ .
4. - the right to a verbatim record of the hearing; and
5. a night to appeal the decision.
. P ’ -
v * 1

Y . —r— . n\. \

DO THE PARENTS HAVE OTHER RIGHTS? RN ,
. - ’ IR b4
‘ u\ ;
Yes, the parengfdhave gdd?tiona] rights which 1bf1ude:
1. the right to\A~tjme1y notice of the hearing; A .

2. the right of accessmto their ch1]d s school records;

("

’

34 the right to des1gnate others who" may have acgess to their child's

N

schoo] records; - \\\\ . . . .

4. the right to' an-1ndependeni evaluation of their child;

5. the right to determine whether or not their child shou]d attend
the hearing; _ -

-

6. the right to an 1nterpreter if their primary 1anguage is not english
- > or they are deaf and

r 7. the right to determine if the hearing will be open or closed.

-

!

L

MUST THE PARENT BE REPRESENTED:BY LEﬁﬁL.quNSEL?‘

Y

No, the parents have @he'option of deciding whether or not they will be

represented by legal- counsel or represeéent themselves, In some cases, they
or 7« C * ’ .
may choose to be represented by advocates with special knowledge or training.,

t ’

Yo

. | 23‘

A

©

.
“
/\
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HHO" INFORMS THE PARENTS OF FREE/LOW COST LEGAL SERVICES?

»

The Utah State-Off1ce of Education and public Agenc1es will es;aQ\1sh
and ma1nta1n a reg1ster of free or lpw cost legal serV1ces, which it will make
ava11abT'Jto the parents when the parents request this information in writing,
In the event that a parent requests a hear1nq and the agency 1n1t1ates a

hearing, the agency will . make th1s information available to the parents

-t

as a part of the notice.

. . ° -
» L3 « !

WHAT HAPPENS IF THE PARENTS OR EDUCATION AGENCY IS REPRESENTED BY LEGAL COUNSEL? l

4

If either side (parents or the educatign agency) is represented by legal counsel,
the legal counsel may cali witnesses, ask them direct questions, and cross-examine
witnesses for the opposing side. In addition, théY‘max_present the open#ng and

closing statements for the part& they are rcpresenting. -
- O - - i

-~ - - - . -

WHAT HAPPENS IF A WITNESS IS REPRESENIED BY LEGAL COUNSEL?

-

M

.v 3

The Tegal counsel for a witness may only advise the witness on the

e e

)
———

- testimony. He may not .ask questions, cross-exam#n\Jor partlcipate in ‘the

hearing other than advising his client.

: l HOW LONG'DOES A HEARING TAKE?

A‘hearing usually lasts six to eight hours. The time may ‘be

longer depending upon the number of witnesses and types of testimony. The DPHO

- should allow ampie tjme for testimony However, the Due Process Hearing Off1cer

shou]d be sure to keep the test1mony to the facts that are re]ated to the 4ssues

.

of the hear1ng

- 24T C
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WHAT IS THE EDUCATIONAL DISPOSITION OF THE CHILD INVOLVED IN DUE PROCESS? |

The' child remains in his present educational placement during the pepdency

of all proceedings ©* Lf the issue is the provision of a free appropriate public
- » . \: N . - . .
education to a child who is not currently receiving such, the child is placed [ ]

.

in the public school with parenta] permission untif the Due Process‘Hearing
WHAT IF ONE OF THE PARTIES INVOLVED IN THE HEAhING”REQUESTS A P6§iPONEMENT? '

. X - |
. N ° . E K ‘ . . -
It is,up to the discreti%n of the'Due Frocess Hearing Officer and is a

Officer.renders the decision

judgmental decision. If the DPHO judges  that the request. s reasonabie he may

postpone the héaring to a later date that 1s satisfactory to both the petitioner

$

and the respondent

WHAT ARE THE RESPONSTBILITIES OF THE DUE PROCESS HEARING OFFICER?

4
*

.~ The reSponsibi]ities of the due process hearing officer are to: >
1. complete xhe training program;.
2. make al] arrangements to Hold "the hearing;

3. notify all parties of their rights and responsibiiities and of any
arrangements or decisions which mdy affect them;” .

4. conduct the‘hearing; )
- -
5. write a report about the hearing which includes the dec1sion the
due process hearing officer has made and .
6. assure that copies of the report are sen to all parties affetted by
the decision of the impartialdue proces$ hearing officer

~

&
<

.
.‘
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- @ - | WHAT IS THE DECISION OF THEADUE PROCESS HEARING OFFICER BASED-UPON?

([ .- : %

The decision of the hear1ng officer should be based solely on the -

evidence and testimony presented at the hear1ng

\/ L
. 3 s . »
 WHAT SHOULD THE'DECISION OF THE HEARING OFFICER INGLUDE? B
' . ¢ *
" The decision of the hearing officer will, include findings offact, con- . =

“ clusions, and reasons for’these~f1ndings and oonclusionS* 'If the decision is ¢
to disapprove a proposed ed%fat1on program, it shou]d include a statement as
to what is an adequate and appropriate educational program for the child. If
the decis1on 1s to approve a proposed educat ional. program, it should 1nc1ude

" . ’: a finding that a 1ess restrictive program could.not adequately and appropriately _
‘ serve the child's educational needs. | Y
| A verbatim: t’anscr1pt of the proceed1ngs at the hearing will be made, wh1ch

will include all evidentiary mater1als and test1mony by any of the panties. The

record shall be made ava11ab1e-to the part1es to the hearing.

> N *

- HOW- DOES THE DUE PROCESS HEARING°0FFICER INFORM THE PUBLIC AGENCY AND PARENTS
OF HIS/HER DECISION7

R

.

- i

- The due process hear1ng off1cer sends his wr1tten:dec1s1on by cert1f1ed

mail to the parents and the Pub11CvAgency ,This must be completed within'45 days
. . ] -~
* of the written request for the hear1ng.\ ' A o

e
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IS THE DECISION OF THE IMPARTIAL DUE PROCESS HEARING OFFICER FINAL? —l <

. 4 / ’
The decision of the>hearing officer is binding upon the parents and upon
the public, agency, its officer, employees, and agents, subject to

an impartial review of such hearing by the state education agency or judipigl

r
-
-

appeal.

HOW ARE WITNESSES COMPELLED?

The procedure for compe]]ing witnesses is governed by state regulations.

.The DPHO does not have the authority to subpoena witnesses, however, the \

\legal counsel for the party exerc1S1ng this right may go through the ‘district

courts t6 subpoena a witness. If the party does not have legal -counsel, they ' ‘ .
themselves can go through the district court to subpoena a witness. o ‘

¢

WHAT IF THERE IS. AN OBJECTION TO TESTIMONY IN THE HEARING? 7

-
-

The DPHO should make a note of the dbjection for the record, however, the testﬁ-

mony should continue (un]ess current]y irrelevant or unduly addative), as the hear1ng

is to prov1de.a fu]] opportunity to present all testimony and evidence that 1s re]evant
to the issue. - e

NHO HAS THE BURDEN OF PROOF IN A DUE PROCESS HEARING?

4

' A ‘
- The burden of proof is upon the Public Agency The Public Agency must prove

that it has ut1]1zed appropriate 1dent1f1cat1on eva]uat1on, placement or

educational procedures in relation-to the unique needs of the child.
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.

CAN THE DPHO REQUEST.AN INDEPENDENT EVALUATION OF THE CHILD?

the evaluation will be at public-expense.

.

-
Yes, if the DPHO finds that he/sheneedsmore1nformat1onupon which to

base his decision he may request an independent evaluation of the child

(¥

as a part of the hearing. If the DPHO requests the evaluation, the cost of

WHAT ARE THE RULES FOR SUBMITTING EVIDENCE?

[

The DPHO need not observe the rules of evidence obsgrved by the
courts. He is free to accept into the record any evidence that bears
on the issue at hand, and shall a]iow witnesses to speak freely without
interruption undess the testimony is unduly repetitious, 1rre1evant,

immaterial, °

!

»

CAN THE DPHO REFER TO DOCUMENTS NOT‘INTROQPCED INTO EVIDENCE?

[
S

No, under basic admfnistratwe law, the DPHO- may not refer to ev1denCe

L N
not in the recorq‘of the qeafing L

IF THE DPHO HAS AN EDUCATIONAL PHILOSOPHY, SHOULD HE UTILIZE THIS IN
MARKING HIS DECISION? - .

4

No, the DPHé's decision cannot be based upon what he has taken as
a "known" that 1s not supported by fact or evidence in the recérd of the
hearing. Often, the DPHO will not ask a spec1f1c question during. the

hearing- because the answer 1s already apparent to him.  His decision
»

!
| -

!

28
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cannot be based upon that " already known a&\swer" that is not in the - ‘

‘record of the hearing.

It is important that the DPHO jsf"questwns on pmnts of. c]ariﬁcation s

and not re]y upon his educational philosophy.

WHAT IF BOTH PARTIES IN 'IHE DUE PROCESS HEARING REACH A CONSENT  AGREEMENT?

—< .
®

; If the consent agreement is.reached prior to the scheduled hearing, i.e.
through a mediatien process, the consent , agreement shou]d be written by the
DPHO and maintained by him. The DPHO shou]d notify all. parties, i.e. witnesses,
school personnel, that a consent agreement has been reached by both parties.

If a cdnsent agregment is agreed upon during the co‘urse of the hearing,

the DPHO writes the consent agreement as his &rit;en report and hds both parties * . |

4

v

sign the agreement. . i ) ‘

23
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ROLE & RESPONSIBILITIES OF THE
- -DUE PROCESS HEARING OFFICER

'
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GENERAL ROLE OF THE DUE PROCESS HEARING OFFICER

A DPHO is:
1. an impartial arbiter®

2. a coordinator (responsible
for arranging the Hearing
and notifying all parties of
major activities or évents)

3. an information source
(responsible for informing
all parties of their rights
before, during, and after the
Hearing)

4. an uninvolved party--

)
. ?

-

5. a decision-maker--(responsible
for making decisions based
Solely upon the evidence and
testimony presented during the
Hearing) )

6. a protector of confidentiality--
> (responsible for maintaining -
~ confidentiality of information
- prior to, outside and after the-
Hearing). '

»

A DPHO is not:
--a judge o

--a referral source (for lawyers,
witnesses, etc.) -

--an enforcer or ‘interpreter of
those rights : )

i

--an employee of the school district .
or previously or currently involved
with-the child's care or educational
program . :

--a person who seeks information out- -
side the Hearing which might influence
his decision '

I

- -=3 persoﬁ’@ho dicusses matters prior
to,-outside or after the Hearing .
which should only be discussed during
the Hearing.. _ -

“
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» RESPONSIBILITIES OF THE DPHO

General Responsibilities

1.

2.

G\

~

8..

i

standards for due process:

To be trained andsuccessfu][ycomplete theDueProcessHearingOfficer
training program, conducted and approved by the Utah State Office of Education.

To 'notify ald parties ‘of their rights before, during, and'after the
. Due Process Hearing .

S
To notify aly parties of the time]ines which must be~followed for:

a. seeking an independent evaluation; ) e
b. directing school district or. agency representatives to attend

the Due Process Hearing;

e requesting representatives. (inc]uding legal counse]) to

“attend the Due Process Hearing.
To notify all parties and representatives of:

a. date, tine, and location of Due Process Hearing.
" To coiduct the Due Process Hearing in a fair and impartiai manner.
(e.g., how to present:evidence and testimony, examine, challenge, and
cross-examine the testimony of witnesses).
/dp'SUmmarlze the evidence and tedtimony of the case and to arrive.

t an impartial decision based solely on the evidence and testimony
presented during the hearing and made a part of the record

’

-

*To notify all parties "of the facts, ffndings, and decision regarding the

hearinqmthin 45 days of receipt of the written request for a Due Process
aring
T

0 “be accountable for all deadlines §:d procedures in the laws and

&

a. -Utah's Amended Annual Program Plan states that upoen receipt of the
writien request, the hearing officer will provide to the parents and
~ to the officials of the public agency notifieation as to the time and
place of the hearing, which shall be completed within 45 days of the

request, and shall be a time and place reasonab]y cohvenient for the N

‘e parents and
i
b. The decision of the Due Process Hearing-Officer will be in writing
and should -be sent by certified maiV within 45 days after the

request for the Hearing to .the parents, to the pub]ic agency, and

to their respective representatives.
1

To maintaig confidentiality of all informatdion.

|
|
~
-
'
™
%
H
3

-

-




RESPONSIBILITIES OF THE PARENT AND
" PUBLIC .AGENCY IN A DUE  PROCESS HEARING
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. PARENT RESPONSIBILITIES y e 2 "
‘ . o Co . X'y
When parents have officially requested a due Process hearing it shall bews
their responsibility to: 4
e . ' i * ) . . LI '
1. Attend the Hearing. - coe .
2. Provide to the DPHOa 1ist of the evidence and.witnesses that will
be presented at the Hearing. : .
3: Provide to the public agenEy (five days prior to the Heariég) copies )
’ of written evdqence that will be introduced into the record of the Hearing.
-4. Comply with the decision’made'by the hearing officer. If an e
appeal is made, parents must comply with the decision until it
- 1s, appealed and changed. : .
5. Continue to send their child to school in compliance with the compulsory

attendance laws.

Y

-

fo
L 3
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PUBLIC EDUCATIONAL AGENCY RESPONSIBILITIES -

. g v .
When the public education agency becomes involved in a Due Process Hearing
or requests a hearing, it shall be their responsibility to:. .

1. ‘%C1t1ate a due process hearing upon written request of the parents,
or initiate a due process hearing on the1r own behalf.

2. Prov1de the parents with a copy of the1r r1gh under procedura]
~<7 safeguards. .

A

= Appoint a Due Process Hearing Officer (DPHO).

4. Prov1de access to all educational records, reports and files regarding

the child to the parents and those 1nd1v1dua1s designated by the -

‘parents at a reasonable cost. ~
1 3

5. Provide to the DPHO.copies of those'recordsx

————

-

6. Provide for the aftendance of abpropr1ate schogl personnel to give
evidence and testimony at_ the Hearing on beha®f of the public agency
and when requested by the parents.

Assure the parents that the child's educational status will remain

7.
the same until after the DPHO has rendered his degision.
8. 'Provide for a surrogate parent where it*is indicated.

s M

9. Provide a meeting room for the Hearing.

10. Provide to the DPHO 1ists of the ev1dence and witnesses that will be
presented at the Hearing. . . v

1. Provide to the parents (5 days prior .to- the Hearing) copies of

written evidence that will be introduced into the'record of the Hearing.
12. Provide, during the Hearing,»an 1nterpreter for the deaf or 1nterpreters
fluent in the pr1mary language of or ysed 1n the child' 3 home. .

I}

13, Comply with. the decision of the hear1ng officer. If the dec1s1on is

appealed, the public agency must comp]y until it is appea]ed and .
changed. .

~

14. Arrange for and pay the cost of a verbatﬂm or electronic recording -

(written or electronic) of the Hear1ﬁg to the parents upon their request.*

< -

15. Reimburse the negotiated and approved expenses of the DPHO relative

to the Hear1ng » { "

*Exper1ence has shown that a written verbatim transcr1pt is more cost
effect1ve and more useful than an electronic record1ng of the proceedings.

-
X}

-
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. . Section I
‘ DIRECTIONS: For Questions 1 ‘through 21, indicate whether the statement’
. }is true or false: )
Answer Ques tions - }; . ‘ . Reference ¥n Manual
d—_—‘-. B " ~ <
T F 1. An impartial due 9&ocess hearing ‘ Page 2
B ‘may be requested when the parent - ‘
initially gives gonsent, but later
. . revokes this codsent. °
T F 2. Both™ the parents and the LEA chose : ) Pége 14
the DPHO. '
T F 3. The Constitution of the U.S. direct- Page 5
e / +ly_provides for the right to an edus
. cation for handicapped children.
T F 4. The PARC caseoutlined a 23 step due Page 6
process procedure to be utilized in
) ) making changes in the:edUcational
‘ - " status of mentally retarded children. ! o
T\F -5, Bo?h :the PARC and Mills cases estab- . m/{ages 6.4 7
' _ ‘ lished the "least restrictive environ- .
‘ N * ment" concept. -
T F 6. The due process bnqcedures are_designed Page 7.
., to protect against arbitrary decisions ,
. . on the part of the school.
- - LR A »
T F 7. The mediation process is one way to Page~ 8 )
delay..a parent's right to a due process
hearing. i .
N TF 8. A surrogate parent is not an employee of Page 10
the-SEA or public education agency involved *
in the educatign or treatment of the child.
T F "9, The term "daysm‘mgans calendar dayé. ) Page 10
T F : 10. The term "impartial due- process .hearifng Page 10
. officer" means a person or tribunal of
r . persons assigned to preside at a due
/ process hearing. ’ S\
T F 11. A due‘process hearing officer does not Page 13 -
‘ have to complete a training program v
‘ ¥ approved by the state. ) )
S ‘ T F 12. A child over the age of.1§ can request . Page 14

- - a hearing.

V - ’ ' \
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Answer Questions , Reference in Manual .
T F 13. The request for<a due process ( Page 15

hearing should be made in writing
tb the state superintendent.

T F 14. The DPHO initially notifies the Page 15
*parents in writing of their : .
procedural rights in the hearing.

T F 15.. Only legal or pr6fessiona1 persons Page 16
i} are allowed to0 represent the i
particjpants during the hearing.

T F 16. The decision of the DPHO is binding Page 19
upon the parents and public education

. ) agency subject to an impartial review

. by the state education agency or ¥

judicial appeal. y ;

T F - 17. The party requesting a due process : Page 20 |
hearing must prove his case.
T F . 18. The DPHO and the parents may' request, . Page 16 & 2
- an independent evaluation. & . “
T F 19. The DPHO'may vefer to documents not . . Page 20
" introduced into evidence when making , ‘ ‘ ‘
a decision. oo | *
T F 20. The DPHO can rely upon his educational Pages ?1 & 22
‘ philosophy instead of :asking points of "
o clarification. ,
DIRECTIONS: For‘Questions 21-30, indicate the individual(s) résponsible
for,-each of the following activities (an individual may be used more than
once). {a) DPHO, (b) public education agency, (c) Parents ~ 1 -
lAnswer " Questions . Reference in Manual
: 21. Notify all parties of the date, " Page 25 }
v o time, and 1ocatiop of the hearing. R
\ 22. Provide to the public education agency Page *27
( copies of evidence that will be intro- ‘
’ duced into the hearing. -
y " 23. Attend the hearing. Lo Page 27
24, Provide\appropriate school personnel Page 28 °
for tes iTony at the hearing ~
- 25. Provide access to all educational Page 28 - -
records, reports, and files. . .

Y - ’ 37




Answer

26..
27.

28.

29.

30.

:
.
- ;o =31-
L3

uestions.
Comply with the hearing decision.

Conduct the heé‘ing in a fair and
impartial manner.

Be accountable for all deadlines
and procedures in the laws.

‘Notify all parties of their rights

before, during, and after the

- hearing.

Be responsible for making a

verbatim transcript of the hearing.>

Reference in Manual

Pages 27 & 28

Page 25
AN
Page 25

Page 2§

Page 28
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SECTION II )

Goal

Upon completion of reading information on.the pre-hearing activities of the

»

Due Process Hearing’%fficer, the participant will be able to identify (by marking)

| or demofstratg (by 1isting) his/her knowledge on thepré-hearihg activities by
\ correctly answering specific questions—on those éctivitigs witﬁ 80% aCCUFaé;T“\QJ

) -

Those questions will be.taken from the following zgpcific objectives for
N - . ! -
. section II: S
\— 1. Be able to identify (by harkiﬁdf the information the DPHO should have
ﬁp]lowing his/her initial contact with the educatidn agency superintendent.

2. Be able to identify (by marking) the parties that the DPHOwi11 be in
contact with during the pre-hearing activties. : ,

. 3. Be able to identify (by marking)'what thebPHOdoes if andther'agenqyzzrry/

ig providing the current education program for the child.
- ) \

4. Be able to identjfy (by marking) the.two types of activities that the
DPHO wil1 be invBlved in pripr to the hearing. :

5. 'Be able to identify (by marking) the procedures for making£34verbatim =
transcript of the hearing.

- 6. Be able to idenfify (by marking) the pr&cedures in "selecting an interpreter

N when hecessary.

-~

7. Be able to identify (by marking) what is’ suggested to be included in
the letter to the principal administrative officer of the public
- b educq;ion agency at least five days prior to the hearing.

" 8. Be able to identify (by marking) what is'suggested to be inc]udéd i
the.formal letter to the principal administrative officer of the pub?ic
education agency at least five days prior to ‘the hearing.

-9 Be able to identify (by marking) what information thePPH05h6u1d~have
. following his/fer initial cortact with the parerts.

10. - Be able to identify (by marking)- what is suggested to be included in
the formal letter to the parents at least fifteen days prior to the
hearing. T \ -

N

11. Be able to identify (by marking) what is suggested to be included .in

the formal letter to" the parents at least five days prior to the .
hearing. ( :

12. 'Be able o identify. (by ;:FFTng}-how all fofma} correspondence is-sent

to the parentS and education agency.

13. BE able to~identify (by marking) how the DPHO contacts witnesses in a
dlie process hearing. ~ )

” ,‘ . 40 .. N *
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*’* ‘ ®
14, Be able to identifj (by marking)thepartsxrfanagendafoy the due process ]
hearing.. ) )

15. Be able to identify (by markingf the areas-that theDPHOne7ds to establish
. *ground ‘rules" for conducting the hearing. .

*° ie. Be able to identify (by marking) who is responsible for paying the
" - expepses incurred by the DPHO. ’
17. - Be able to identify (by marking) how the DPHO receives a 1ist of the

representatives who will be testify&ng on behalf of the parents and

" the education agency. } :

. r

AN
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1.0. SEQUENCE OF ACTIVITIES AND EVENTS: PREﬁﬁEARING

FROM PRE-HEARING
CHECKLIST ACTIVITY
NUMBER:

THE DUE PROCESS HEARING OFFICER FOR A PARTICULAR
CASE? :

The supe;intendenf {or his designee) will contact
you. You will want to make:sﬁre that you have the
following information as a result of this contact:

P The written reduesf for the Hearing;

Be sure to note the date of the request--you
will have only 45 offigial work days following

. - this date to complete .the Hearing (unless
there are significant extenuating circum-
stances)  and render a decision.

P A copy of the local school district's policy on
hearing procedures; _ LR

P A determination of the need for an interpreter for
the parents (either foreign language or deaf);

P> The. name and phane number of your Contact Person for
payment, clerical assistance, supplies and
facilities;

- You wila want‘tb ask"if this Contact Person is
also the designee for other matters. '

bTh;e name, address, phone number of the organization
in your area responsible for your training as a
. Due Process Hearing Officer (DPHO). :

»

WHAT SHOULD YOU DO IMMEDIATELY AFTER YOU' ARE -CON-
TACTED TO BE A DUE PROCESS HEARING OFFICER?

o » ]

L]

P Call to arrange your training - if you have already
.been trained, call the Utah State Office of
i Education to see if additional training is required.

P Call the Contact Person ‘to arrange: g

may choose to use school district-;
. personnel); - '

s Lot .
2.. honorarium and expenses Q(e.g. travel); <

-

-e . - > ..

e | ‘ [ B 43 Cos

HOW WILL.YOU KNOW THAT YdU HAVE BEEN SELECTED AS Al




36 \ FROM PRE-HEARING
T ‘ CHECKLIST ACTIVITY
NUMBER:

3. reimbqrsemenf or supply of phape and
mailing expenses; i

4, facilities_availgble for the Hearing.
P Complete your training or additional training. | 1.7
Next, you will be involved in two types of '
activities--one is making ar;angements for the Hearing
to take p]acé,'the.other is potifying all parties aboﬁt
‘the Hearing. ' @ N

NOTE: During the time prior to the Hearing, you
will be in contact with: _ .

\ The Parent(s) {or guardian or
: surrogate);

The Superintendent (or his designee);

The Representatives (or witnesses) who
are requested to appear at the Hearing.

These contacts have been grouped b
erson _in the PRE-HEARING SEQUENCE OF . -
- -~ ACTIVITIES AND EVENTS section. They.are
not in chronoiogical order.: Check the
PRE-HEARING CHECKLIST for the chronological
order (the Checklist Numbers in this sec-
tion refer to the Pre-Hearing Checklist)

WHEN WILL YOU CONTACT THE SUPERINTENDENT?

Before the hearipg,\you will be contactinélthe
superintenqent (or his designee or Contact Person) in
order to arrange for the hearing to take place and to
provide notification regarding information, rights,
and responsibilities of the school’djstrict before,
during, andvafter the Hearing.’ . N )

\You must make at least two phone calls t6 the ' . °

§uperjntendent to set up and confirm arrangements for. ‘1:} o

~
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- . co CHECKLIST ACTIVITY
: " ‘ " NUMBER: .
*he Hearing, You will need- to: ‘ \

-

P Decide upon a date and time for ‘the Hearing C 100
convenient to both the parents and the school. .

#
Lyl

B.Find a place to hold the Hearing. . 1.12
° M, P ) . BN Ny
Request that a room be made available on the
day of the Hearing. . o

»

B Ask if-another school district is providing the
current educational, program for the chijd.

NOTE: If a8 school (state, private, or public
. school district) -- other than the
. school district of residence -- is
) Providing the child's current educa-
tional program, contact the adminis-
‘trator of that school to ask if they
wish to be involved in the Hearing. If
they wish to be involved, you must -
notify them about the Hearing. This
- school district should be placed on the
Comprehensive List of Representatives
- for the Hearing and recejve all
. communications.

. / £ )Es‘tabl"ish' procedures to make g verbatir;l transcript

. Of the Hearing,. -
- Determine if & colrt reporter or a tape
recorder will be used.

f}’ If a tape recorder is to be used, ask--

1) what type of recorder -- cassette or
reel-to-reel;

Will you need batteries or an

- N

* extension cord;

when and where can yéu pick up and
return the recorder;

when and where can you pick -up
cassettes or tapes;

%5) who can demonstrate howto use the
-~ recorder,

. W . '
»If an interpreter is needed . .
NOTE: When parents are deaf or when the primary

language spoken in the home is not English,
arrangements must be made for an interpreter.




v

1) .Call the Super1ntenq%nt ‘and request
that @ 1ist of interpreters be sent
to you. -

2) Choose and establish contact with the
interpreter.

3) Develop the fol]owing'

¢ RS

)-/f"‘ . a.” a list of dates and times when the

interpreter will be needed 7.

b. for non-English-speaking parents,
develop procedures for all
corresporidence to be interpreted
in the native language of the
parents

o

P Establish that the’ school has informed the parents

.of their rights.
To notify the Superintendent about the Hearing,

& ‘/ 2
you must write two letters and make one phone call.

PAt least,15' otficia] work days prior to the

Hearing, send a formal notice to the superinten-
dent-by Certified Mail, Return-Receipt Rggyested-
which 1nd1cates the fo]]owing

- 1. 'the time, date’'and location for the
Hearing; -

2. a reminder that parents must be given
. full” access-to their.child's record .
*  before the Hearing;

3. a date (7-9 official work days prior to
the Hearing is suggested) when you-will
call for a list of the documents that

) . will be introduced into evidence and a
1ist of representatives requested to
appear by the school district at the
Hearing including: )

name

mailing address |

phone number (area code)

o : title/relationship to child

reason for attending
order of appearance;

v .‘. ”' -t(

FROM PRE-HEARING

+ CHECKLIST ACTIVITY

NUMBER

"4

‘I
,
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a’'summary of the main points discussed °
during your previous phone conversation
with the superintendent. s

- %

T g,

P> Phone the superintendent (or his designee) to
request the school district's 1ist ‘of representa-

« tives who will testify at the Hearing and ask if
Tegal counsel w#ll be representing the district’

P At least 5 offictal work days prior to the Hearing,}

send a formal Tetter to the superintendent--by
Certifiied Mail, ‘Return Receipt Requested--which
includes the following: .

. 1.

(representatives, etc.) in the Hearing
* including names and titles (or
* relatfonships to_ child);

2. an égenda_for the hearing (including a
schedule for the appearance of
witnesses); .

3. a list of the documents that will be
introduced intd evidence by all parties;

4. a list of procedures to be followed
_during the Hearing.

WHEN WILL YOU CONTACT THE PARENTS:

You will have four contacts with the parents (or

1

guardian or surrogéte)uprior to the Hearing. .

P During an initial phone call or visitation, ask
the parents for: the following information (see
Visitation or Telephone/Checklist, "Parents- -

.Initial DPHO"): . Co

. 1. 1is an interpreter (fdreignflanguage or

deaf),needed;‘ .

2. will parents geek an Independent
.* Evaluation;

3. what dates antf times are convenient for
parents to attend the Hearing.

N
s

L (N

4

the comprehensive 1ist of all participants

FROM PRE-HEARING
CHECKLIST ACTIVITY
NUMBER

L}

1.8

pos 3




-

B Phone or visit the parents and ask the following:

-

P At least 5 official work days prﬁ'or to the Hearingy ¢
send a formal nptice to the parents--by Certified
Mail,.Return Receipt Requested--which includes °

P At least 15 official work.days prior to the
Hearing, you must send a formal notice to the
parents--by Certified Mail, Return Receipt
Requested--including the following:

1.
2.

4.

5.

6.

1.

§
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FROM PRE-HEARING
CHECKLIST ACTIVITY
NUMBER:

. be contacted to, appear at the Hearing.’

“8f the documents that will be introduced -

<

_~their wishes concerning the attendance
_of their child at the Hearing;

date, time and location of -the Hearing; -
q .

a date when you will call for a list of
any representatives (including school
district or agency personnel) who must

(ask for names, addresses, phone numbers,’
relationship to child and case, and, if
possible, titles); also ask that a 1ist

into evidence to bé sent to you as soom
as possible; <

\ %

a Statement as to whether the parEntsu
haVe requested“an open or closed hearing s

1

a statement as to w%ether or not»pérents
wish to havk the child present duripg all
or part of the hearing; .

a_statement of parents' rigﬁts before,”
during, and: after the hearing.

a summary of the main points discussed N
during your initial cqn*prsation with the
parents. .

the 1ist of representatives they wish to,
appear at, the Hearing--complete form
"Parents Representatives for Impartia)l
Due Process Hearing"; .

if the parents are going to be represented
by legal counsel at the hearing;

. ? Lo
whether they still wish the Hearing to
be open or closed.

.

_ the following: - . .

%

1.14

q\



.+ Who Will'be asked to attend the Hearing.

A

FROM PRE-HEARING
CHECKLIST ACTIVITY
NUMBER:

1. the comprehensive Tist of all partici-
pants (representatives, etc.) in the

« Hearing including names and titles (or

- relationships to child);

. 2. an agenda for the hearing (including'a
schedule for the appearance of witnesses);

3. a list of procedursgs to'be followed
N during the hearing; T e

4. a list of thedocuments that will ‘be
introduced into evidence by all parties;

5. a list of-parents’ rights during the
- ‘Hearing.

WILL YOU BE IN CONTAC} WITH ANYONE ELSE?

-

. ol ¢ M
Yes, thi‘Due.Process Hearing Officer is re-

sponsible'foq-notifying all represeﬁtatives (witnessés)

14

-.'Q.‘

‘At least 5 -official working days priorito the -
Hga(?ng, send a formal notice to all rdpresenta-

.

tives-~by Certified Mail, Return Receiplt Requested

. .. ¢

which included the following:

’

, < " . . ol
.] ¢ 1. the comprehensive 1ist of alj partici-

- pants (nepresentatives,=w1tnesse3, etc.)"
. * 1in the Hearing including names and titles
° o « (ar relationship to child); )
I T b Lo
. 2. an agenda and hearing procedures (in- *:
» « ¢cluding a schedule for. the appearance °

of witpesses). ) . -

P}

. oA .’ ) ‘ &
WHAT ELSE MUST’YQU DO BEFORE THE HEARING? |

. ;- v -
Jou:must decide on a date, time, and Tocation for

‘the Hearing. This should be as convenient as possible

4 ) . > -




n .

4

FROM PRE-HEARING
CHECKLIST ACTIVITY
NUMBER:

' for all parties. In order to fully notify all parties
I'd
about the Rearing, you must develop: '

1. a comprehensive 1ist of participénts (repre-
sentatives, witnesses) for the Hearing, see
Checklist Numbers 1.13 and 1.14;

2. an agenda for the Hearing, see "Developing "
an Agenda for the Hearing"; _ ]h‘

3. a,set of procedures to be followed during

the Hearing, see "Guidelines for Developing
Hearing Procedures". N

-

-




-43- .

' © DEVELOPING AN AGENDA FOR.THE HEARING
- Tobegin, you will need .« . . .
The lists of representatives requested to appear for the Petitioner and
the Respondent (including the order in. which they were requested to appear),

this order may change at the, Hearing, depending upon the discretion of the
Petitioner and or the Respondents' request. -

‘//t Next . . .. /«.“ y

#

Decide on an order in which the Due PfocesshHearing Officer (DPHO), the

T Petitioner and the Respondent will be giveg the opportunity to examine,

. ‘ challenge and crdss-examine witnesses . .
ahould take for:

* Determine the approximate amount of time i

- 1) Opening Statements
2), Witnesses' Testimony
3) Questioning Witnesses
Summary and Closing Statements

Then

" o - “HWrite the major subdivision headings for the Hearing and 1ist witnesses'

L " .. names in the requested order for appearance ' g

t LR -
. S YR N« P . . . ’ .
o %+~ &, Opening Statements .". . . . " (DPHO, name)
SRR 7 ¥ A RO (Petitioner, name)
‘@ - L - . . (Respondent, name)

Fo o B R
II.. Preséh;atiogwof Testimony and Evidence for the--Petitioner *

& LR .
1), Jack Jonds.. *:. - ] o
2) - John $mith :

.

- III.IiPresentatidﬁ\of.Teétfmony and Evidence for the--Respondent *

Mﬁflt 1) Susan James ) - ’
, RN coL & s )
. - . * An opportunity-will be provided for the DPHO, the Pétitioner and
. the Respondept-tg question, challenge, and cross-examine the
2 ) testimony of each witness. - «
‘PVTJhghmmary Statements . I..'. . Petitioner
. T - Respondent
§ V. Closing Statement . . . . . " “DPHO :
. Finally . .. .. ot . ~
’ » 1) Add identifying information for the Hearing
‘ . ‘ o0
.. .

)
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' ‘8
e.q. Impartial Due Process Hearing

DPHO: - On Behalf of:
Superintendent of Schodls: __ Petitioner:
) Respondent:’

School District: I

County:
.

Reason for Hearing:

. . Date:

3

Write the time when:

£

a. the Hearing begihs

Y

b. witnesses will begin testimony (bg sure to note that-these are

: approximate times)

Add times for breaﬁg (15 minutes in A.M. and
Tuich (1 hour, is w8ual).

P.M. is usual) and for

-

.y
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GUIDELINE§ FOR DEVELOPING HEARING PROCEDURES
Y \ , .
Part of your role as a DPHQ 1nvo]ves’99nducting the Hearing in an -\\\

orderly manner. This means that you need to. establish some “"ground wules":
. ?% ca]]inqtand excusing witnesses;

the presentatioq of testimoﬁy;

the p#éséntatioﬁ of evidence; / -

.an opp%;tuﬁity for questioning of all witnesses;

entering statements/evidence into the record;

o)) wn L~ w n
. . . . .

dealiﬁg wigg the recording of the Hearing. . : \ ‘
Why? So that.all participants in the Hearing have a full opportunity to present

their testimony and evidence and to cross-examine or challenge others' .testimony

and evidence. Ultimately, this will aid you in making a fair and impartial decision

based:on?sufficient.ﬁﬁformdtion from both sides.

There are two things that you must remember when developing these procédures:}
1. the Hearing should be as formal as possible . . . the procedures should §
provide the necessary structure -and direction.

2. you are "running the show" L. 1t'§ up to you to'keep the Hearing
running smoothly--remember, this is a quasi legal proceeding.

" You wi]]lwant to 1ist some basic*procedures under each of the areas mentioned

above. Your 1ist should be approximately (no longer than) a page in length,-

-

r
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WRITTEN REQUEST FOR HEARING

DPHO PRE-HEARING GHECKLIST

~

ocedures

. -

- \/ »
Initiated by Qpame): . Superintendent (or Designee):
. (Relationship to child): 5
- On behalf of (chi]d's_qame): Impartial Hearing Officer:
Date of Fequest; ' ~ - -
: : ACTUAL
" " CHECK-{- ACTIVITY, EVENT ORrR . { ’ DATE
LIST PROCEDURE » CONTACTS INFOBMATION RECEIVED|TIMELINE |COMPLETED
- . . : ’ 1

1.1 Receive written request Superintendent {or Designee) Date of Request: - b

for Hearing phones DPHO  ~. o . '

~ . ’ = - B

1.2 Receive name of Contact _Contact Peyson: %

person T : i

4
m\\ Phone:.
- 2

1.3 Receive cop f_bu?]ic ) Person Requested ‘

.agency's pglicy on ' - . > from: s

Hearing

\
Determirie need for
" Interpreter (Deaf or -
Foreign Language)

1.4

Interpreter needed?
Yes Ne
Type

Recei&g<ﬁame_to call

for DPHO training

Iraining: - -
Phone:

53
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\ €
® : ® | ®
j .
4 \
-3
' | ) ; v - ACTUAL
CHECK-§ ACTIVITY, £VENT OR ‘ DATE
LIST | PROCEDURE . CONTACTS INFORMATION RECEIVED| TIMELINE COMPLETED\
1.6 Call Cantact Person: DPHO phones Contact Person 9 <. | Clerical:
. Arrange clerical .- . ;
" assistance, honorarium, s e
% reimbursement, . ) . . Phone:
facilities available
1.7 Complete DPHO'Training DPHO completes training program Date for trainfng: :
" 'Y - : ' ‘
- 2 = . . ) Time:
) L
1.8 |.call or visit Parents DPRO phones or visits parents . - .Spoke with: A
(In1t1a1 Contact): . Ve Planning Independent . Ny
-Plans for Independent . A Evaluation?
» ! o Evaluation - Yes No
-Convenient date for o Convenient Dates_&
. ) Hearing - ‘ o S . times for Hearing:
. 5Rev1ew Parents' . . . S .
“ Rightg" e . . 4 - .
3 -Is an 1nterpreter .
needed | . .
1.9. | Call or Visit School "~ DPHO phones or *visits school Spoke with: ° \ (
Contact son : . ' ‘ * :
- - informed parents of
. their rights?
' ~2 ) .. t Yes No
. ! < - ) Convenient dates &
X 55 : i "= | times for Hearing: )
. Rl v M . . : 4 [
‘ . . it I - ot - v
Q . L . * . - L 1" .




ACTUAL
CHECK-| ACTIVITY, EVENT OR . DATE
LIST | PROCEDURE CONTACTS INFORMATION RECEIVED | TIMELINE{ COMPLETED
N O
1.10 | Decide on date and time (DPHO decision based on Hearing
for Hearing (convenient convenience, availability Date:
for parents if possible) of room) ’
5 Time:
1.11 | (When appropriate} Call DPHO calls school offering School District
school providing current current program offering current
educational program . program:
-ask if they wish to
be involved L
-place on Comprehensive ! %
Representative List : .
‘ (for notification QContact.
”, purposes)
4 e
1.12 | Arrange.facilities and ’ Location for Hearing
| equipment for Hearing ¢
' -Find place to hold
Hearing
-Establish procedures Address:
for recording ’
-Establish procedures <
for interpreter (if Procedures for
necessary ). ‘'Recording:
/ \ . -
! N
- (Interbreter)ﬂ
y Dates Needed:
&

Ut
S




: ACTUAL -
CHECK-~ | ACTIVITY,* EVENT OR . T DATE
LIST . | PROCEDURE ' CONTACTS . INFORMATION RECEIVED | TIMELINE | COMPLETED .
. - i
x , " ’ l
1.12 { (cont'd.) ; (Interpreter)
) Times Needed:
‘ N Name:
Phone: '
. . : '
1.13 { Send notice to Super- OPHO writes to Superintendent .(or Date DPHO will call | 15 of- S
intendent: " Designee); Sends by Certified for Representative ficial '
+Time, date, location Mail, Return Receipt Requested _J1ist and list of work .
of Hearing . " f'documentary days
-Reminder of Parents , ' evidence: | prior to
. rightpto access . ' v Hearing
records
-Date when DPHO wi11
call for list ,
, of School District . .
Representatives . . : "
< (Witnesses) and a : -
list of documents
that will be intro-. ) : T
duced into evidence .
-Summarize previous
conversation(s)
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CHECK~-
LIST

ACTIVITY, EVENT OR
PROCEDURE

Z

¢

CONTACTS

Fr
T

¢ e

INFORMAT.ION REGEIVED

TIMELINE

ACTUAL

DATE

COMPLETED

1.14

" Send_notice to Parégts:

.-Time, date and
Tocatior of Hearing
-Statement (or
brochure) of pdrent's
Rights

-Date DPHO will call
regarding (a) List
of Parent's
Representatives
(witnesses) for
Hearing and a list
of the documents
that will be intro-
duced into evidence -
(b) Parent's wishes
for Child's Attend-
ance during the

" Hearing (c) Open or
closed Hearing
-Summarize-initial
conversation

-«

DPHO'writes to Parents;
Sends by Certified Mail,.
Return Receipt Requested

g
.

<

H
Date ‘BPHO will call
fort Representative
list and list of
documentary
evidence:

15 of-
ficial
work
days

‘prior to

Hearing

_Og_

1.15

ey

- Call Superintendent:

-List of School
District Represen-
tatives

-Confirm if legal ,
coupsel will repre-
sent school o
-Confirm Hearing
arranaements

v

DPHO phones Superintehdent

S

€ -_ 61
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ACTIVITY, EVENT OR
PROCEDURE

CONTACTS

INFORMATION -RECEIVED

TIMELINE

ACTUAL
DATE
COMPLETED

Call Parents: - :
-List of Representa--.
tives
-Confirm if legal
counsel will repre-
sent parents
-Child's attendance at
Hearing

. =Open or Closed

Hearing

-

?

DPHO phones Parents

2
°

-
[l

(Attach Representa-
tives list)
~-Parents wish
child to attend
Hearing? Yes No
-Open or Closed
Hearing?

Develop agenda and

Hearing procedures

including:
-Comprehensive 1ist

) or Representatives
—and scheduled time to
appear . o

-Rules for presenting
testimony

-

¢ Prepared by DPHO

Send notice to Super-
intendent:
YAgenda and. Hearing
procedures .
-Comprehensive list of
Representatives i
scheduled to appear
~-Comprehensive 1ist
of evidence that will
be introduced

DPHO writes to‘Supér-'

“intendent; sends by
Certified Mail, Return
‘Receipt Requested

TFive (5)]

official ]
work
days
prior to
Hearing




} ‘ &
ﬁCTIVITY, EVENT OR
PROCEDURE

* CONTACTS
/

INFORMATION RECEIVED

TIMELINE

ACTUAL
DATE
COMPLETED

Send notice to Parents:
~-Agehda and Hearing
procedures

-Comprehensive 1ist of] "

Representatives
scheduled to appear
~-Comprehensive 1ist
of evidence that will
be introduced

-

DPHO writes to parents; '
sends by Certified Mail;
Riturn Receipt Requested

Fivgg(gT
offitial
work
days
prior to
Hearing

v

Send notice to all
Representatives:
-Agenda and Hearing °
" procedures
-Comprehensive List
of Representatives

1
DPHO unifes to all Repre-
sentatives (witnesses) on
Comprehensive List; send by
Certified Mail, Return
Receipt Requested

Hearing

Five (5)
official.
work
days
prior to

Check all Hearing
arrangements for last
minute details to
complete

Any arrangements
to plete? List:
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PRE-HEARING: SUGGESTED FORMS AND LETTERS

W_‘FROM'CHECKLIST‘#, T0: ' DESCRIPTION
ACTIVITY NO. : S

v ) ¥

'« 1.8 ' Parents . ..Initial DPHO Contact (Visita-
c *tion -- Telephone Checklist)
- 19 | Public Agency Super- _Ipitied DPHO Contact (Visita-
intendent or Designee tion -- Telephone Checklist)
S 1.3 N Public Agency Super- Pre-Hearing Information
s intendent or Designee Telephone follow up and

notification of dafe and
location for Hearing

1.14 * | Parents - ° - Pre-Hearing Information
~ Telephone follow up and

notifiaction of date and

Tocation for Hearing

-

. - 1.14 Parents Information on witnesses
) : (attach to letter 1.14)
. N Y0 X NS Public¢ ﬁgenc;\\, 'r Information on witnesses
Y (attach to letter 1.13)
)
&
, N
» I 1.15 Public Agency List of, Representatives
: : ahds Doguments . .
p .
1.16 Parents List of Representatives
. ¢ and Documents
? - . . ~
1.17 | Parents and Public Sample Agenda ..
) . Agency A
],L 7
N\ i
1.18 Public Agency Super- Agenda, List of Documents,
) intendent or Designee and Representatives
) &— 1.19 1 Parents ) Agenda, List of Doéuments
' and Representatives
i

= — - -

1.20 Parent and Public Information on the date anhd
Agency Representative Togation of the Hearing

’

L a N,

A
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*  Sample from Checklist No. 1.8

VISITATION = TELEPHONE CHECKLIST

PRE-HEARING INFORMATION (TO PARENT)

-

Complete before calling
Child's Name:

Pafents"(quardian or Surrogate) Name "

¥

»

Phone Number:

School District:

School Representative:

Phone Number:

Date of Written Request for Hearing;

Reason for Request: - S : A4 P

»

‘ v
"NQTE: You may mot discuss any matters relating to the facts of thé case. You are ‘
calling to make arrangements only. The parent- may wish tg.giscuss the case.
If this happens, you must tell them that you cannot, underany circumstances;
discuss any informatjon about the case.

‘ & T »
Complete during the,call, check off items as they are discussed

Date: ‘ v
Spoke with: ’
~ -4
1. Introduce yourself - .g. This is
’ I have been appointed as the Héar1ng
Officer in the matter concerning
(name’ of child)

2. Explain reason for call .g. I am calling. for_two reasons.  First,-’
. ’ I would 1ike to determine if you have
" been fully 1nformed of your rights.,
Second, I would like to ask you a few
1 questions in order,40 obtain the
T~necessary information I will need to
Anake arrangements for the hearing. Do,
you .have a few minutes to answer my .
? qigstioms? - :
(TF NOT, ESTABLISH ANOTHER TIME TO CALL.)




L

3. “Explain parent's rights " e.g. First of all /I would like to determine

/7

~

-
?

if you hav een informed of your rights.
Please answer yes or-no to the following
. Questions,

a. Have you had access to all educational
records for your child?
Yes ) No

Have you had an opportunity to obtajn

copies of those records at the actual,

cost of reproduction? ¢
Yes No

Have you named, in writing, others
who may have similar access (e.g.
lawyer, independent evdluator)?
“Yes,___ No '

Have you been informed that you may
request the attendance at the
Hearing any school personnel who

- may have information relevant to

your child?
LYes: t No

——

That you may bring representatives,
including legal counsel, to the

hearin
Yég? No .

Have access to any evidence that will

be introduced into the hearing at

least 5 days prior to the hearing?
Yes | + No

NOTE: " If you }eceive a no answer to any of these questions,
you should explain to the parent that they have that
~ right according to law. :

4. Ask the following qhestions - a.- Is English. the primary laﬁguage’
. . 'spoken in your home? Check:One:

Yes No &\ /

.
e

Do you plan to have or have you had i
an independent educational evaluation?
Y Yes -No /

*

L3

If parents are not sure what an independent evaluation is,
explain, the following: .

-a series of tests or an assessment

.. conducted by qualified professional outside the school
at the parents' expense °
it may be used during the hearingﬁm_

1

€9
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c.  What written evidence do you plan to .
1ntroduce7 .

[2)

i\ . Remind the parents that any evidence they plan
™~ ' to introduce must be disclosed at least five
" days prior to the hearing.

3

]

d. Do you plan to be represented by
legal counsel?

Yes Ne
. If yes, name of counsel
. -~
. . e. What witnesses do you plan,to have
. - testify?
) &
e .
f. “Do you wish to have the hearing open
S or closed? Check one: .
. Open Closed
g, What would be the most convenient
date and_time for the’hearing?
A FIRST CHOICE SECOND CHOICE " . THIRD CHOICE .
-DATES: : ‘ ‘ .
: - ; :
" TIMES: < i -, -
DAVS: _ . :
o . J h. Does the } (1ocation)
‘ create any problems for-.you as a
. . locgtion for the hear1ng?
» . ' ’ Yes w No . T
5. Summarize the Conversagion e.g. I un&erstand that you will be 6bta¥hing
and expiainh that they May expect an Independent Evaluation and that it
a letter fromyou soon. , . will be completed by (date). The date:
] ' and times which are best for-you for the
hearing are (daterand time). I will
. . "be sending you a letter soon which tells
_ . © the exact date, time, and location for .
S 4 T the Hearing. ) .
N ] \ N
o K
[ Q‘..
" « -




=574
Sample from Checklist No. 1.9

ol VISITATION - TELEPHONE CHECKLIST

/ |

a

PRE-HEARING INFORMATION (TO PUBLIC AGENCY)

3

PY -

LY

Complete before calling:

)

Child's Name:

Parents'~(Guardjid or Surrogate) Name:

Phone Number:

School District: .
LQIV" Ec{w«a"/mﬁb'lhcx)

.. School Representative:
" (RGN YY) .
Phone Number:

Date-of Written Request for Hearing:

4

|

%§gson for Request: - . B , .

NOTE: You may not discuss any matters re]ating_to the fécts'of the case. You are
calling to make arrangements only. The .school representative may wish to
discuss the case. If this happens, you must tell them that you cannot

Y

under-any circumstances, discuss any information about the case. _
< “ .
Complete during the call, check off itgm& as they are discussed. .

Date: r. - Lo ‘
Spoke with: - '

1. Introduce yourself ' .g. This is .. . ) .
: . I have been appointed as the Hearing
Officer in the matter concerning
(name of child)

L )

2. Explain reason for call ' 9. I.,am calling for two reasons. First,
. } I want to confirm that you have fylfilled
- ' your. due process ré&quirements in this
. matter. Second, I would like to ask
a few questions .in order to obtain the
information I need to make the arrange-
ments for the hearing. Do you have a ¢
’ ' ' few minutes now to answer my questions?.:

-

3

(IF NOT; ESTABLISH ANOTHER TIME TO CALL.)
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3

3. sk the following questions g .Have you informed the parents of ‘
_ their rights? .
Yes No
. - ‘
. s b. Do you know your rights?
1 . h -~ Yes No

If no, refer them to the Amended
Annual Program Plan for FY 1978
under Public Law 94~‘42 rt B.

c. ‘Do you ptan to be represented by
legal counsel?
Yes No

o If yes, name of counsel

d. What witnesses do you plan to
introduce?

e. What written evidence do you plan
to introduce?

,ﬂ

Remind the'agency that any evidence to
be introduced must be disclosed at least

five days prior to the hearing g °,
. o f. Do you have-é conference room large
enough for the hearing? (Adjust .
for number of expected part1cipants) A
Yes . No -
' o » If no, QO have any,recommendations
’ , for a location for the hearing?
. . ) Y .
. ) . S g. What would be the most convenient
o L date and time for the hearing?
FIRST CHOICE SECOND CHbICE THIRD CHOICE
. . . . T
DATES : ! — .
i . TIMES: - . \
: 7 T |
DAYS:
g Cross check with datestand times obtained | ’_ ‘
., from the parents. . . '
. — — |
=__ 70 i
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Summarize ‘the conversation -

and explain that he/she may
expect a letter from you -
soon which tells the exact
date, time, and location of
the hearing.

- 1]
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\ Sample from Checklist No. 1.13

Sample Followup Letter: Prehearing Information
(SCHOOL DISTRICT)

\

This Tetter will serve to summarize our phone conversation of (date)
regarding the arrangements for the hearing on the matter of i1d"

As 1 stated during our conversation, the purpose of our discussion was to
obtain information necessary for the hearing.

We discussed the introduction of written evidence and the presentation
of witnesses and agreed that written evidence and the attached 1ist of ,
witnesses must be forwarded to me in time for full disclosurie to the parents
within the mandatory five-day time 1limit.

In addition, we agreed that, since English is the prima*ﬂflanguage of
the home, there will be no need for an interpreter or translator. Also, the
parents request that the hearing be (open/closed) . A

Finally, we agreed to hold the hearing at:_ (location) on (date) at

The parents have also agreed to this time and place. I will send a
formal notice to you and your witnesses regarding the time and place of the
hearing as soon as I receive your list-of witnesses.

Thank you for your cooperation. If you need to contact me in reference
to the proceedings, you may do so at _ (phone number) from - (hours) to
+_on’any weekday. Once again, I will not be able to discuss the facts

of this case with you, only the procedural matters relating to the arrangements

for ,the hearing. ; ] N

\
Sincerely,
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.. Sample from Checklist NO.Q'M

e

Sample Followup Letter: Prehearing Information (PARENT) _ .

Dear

This letter will sqrve to summarize our phone conversation of (date)
regarding the arrangements for the hearing on the matter of - (chiTd’s pame) .
As I stated at the beginning of our conversation, the purpose of our discussion
was two-fold: 1) to determine if the (public agency? has fully complied

with the due process requirements, and 2) to obtain information necessary to
plan for the hearing. *

After discussing the due process provisions on a point-by-point basis,
I am satisfied'that the school district has adequately-informed you of your
rights. In addition, we discussed the introduction of written evidence, the
pre?entation of witnesses, and your plans for an independent educational
evaluation,

Let me remind you again that any written information you plan to
introduce must be forwarded to me in time for full disclosure to the public
agency within the mandatory five-day time 1imit. Also, please complete the
attached form 1isting the witnesses you intend to present. .

i In addition, we agreed that, since English is the primary language of *
theMme, there will be no need for an interpreter or translator. Also, as °
we agreed, the hearing will be (open/closed) . ' N

Finally, we agreed to hold the hearing at (location) on ~ (date)
at _ (time) .. The school district has agreed to this time and place. 1
will send a formal notice to you and your. witnesses regarding the time and
place of the hearing as soon as I receive your Tlist of witnesses.

<
Thank you for your cooperation, If You need to contact me in reference
to the proceedings, you may do so at _ (phone number) from (hours)  to
on any weekday. Once again, I will not be able to discuss the
-facts of this case with you, only the procedural matters relating to the
.arrangements for the hearing.

'

- .. Sincerely,

~ - . ’
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N . . . . < ’.
Attachment to 1.13 & 1.14 . ‘. .

Information on Witnesses Re:

(Name of Child)

2

Please complete the following information so ihat~notice ma} be'provided
to the witnesses relating to the time and place of the Qearing. :

g S

1. Voluntary Hitnesses: y { .

NAME o  POSITION . ADDRESS
a) . ‘
b) | S .
c) ‘ ‘
d) ‘ B o T -

o) , . . B . @
P . ‘\ ' ‘,‘ N

2. Witnesses to be compelled. (Nofe: In accord with Section 300.508, ary

’ party to a hearing has the right to compel the attendance of witnesses.
This sect$dn should be used: to 1ist the name of witnesses who are not |,
attending.on a voluntary basis.). . N '

NAME A POSITION " ADDRESS

- Q)

Reason for requiring attendance:- .
b v
b) - v

Reason for requiring. attendance: B N

. ~ M -
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Sample from Checklist No. 1.15 ‘

- , , TELEPHONE CHECKLIST

ot | PRE-HEARING INFORMATION - PUBLIC AGENCY'S
' LIST OF REPRESENTATIVES AND DOCUMENTS

AJE
' . ) ]

Complete before calling

Child's Name:

- [
Parents' (Guardian or Surrogate) Name:

Superintendent's Name: . N : ] *’:

”\‘-"Schoo1 District: . . ////

Phone Number: ( )

Date of Writfen R%quest'for Hearing:

&
'

. Reason for Request: ' ) - T
‘l'\ ' - . o ’
- Complete during conversation.
Date: ‘ ' . . N
" Spoke with: ' - b ;
1. Identify yourself ~ e.g. This 1§ ) K " ; o
*"2. " Explain reason for call . e.g. First, I am calling as arranged to
v ; . " establish that I have a complete 1ist-
.. ’ 7 of.the representatives that you
.o : '+ wish to call -at the hearing and-
& ‘ ilg : second, that I"have a complete 1ist
T ¥ )/) - + list.of the documents that will be
f " . introduced dinto evidence. - .
X . s . N ’

3., R ' ®irst, I would 1ike to confirm the .
/]lﬁt of your' representatives and the
order in wh¥ch yau.wish to have them

" called: Pléase correct me if the list
is incorrect. ~ )

[}

READ LIST OF REPRESENTATIVES INﬂTHf OﬁbER ‘e
SUMITTED. T " s _
. ‘. - ' ' ] . ‘ I a. Is th-igﬂlist,complete? L
e ... o © v Yes , < No
. X ¢ 1S ] .- - -
. . : 77 7 *':’ - <




If no, who are you adding of-
deleti ng7

4

Next', I would like.to confirm with you
the documents that will be introduced
into evidence. Please correct me if
the 1ist is incorrect. .

READ LIST OF DOCUMENTS .

~
N

-

. jv .
as- Is this 1ist complete?
b Yes No .

If no, what documentsvdvo ’ou«wish "\
to add orydelete? '

“Have the parents had-access tq
these documents?
Yés Nd~“
If no, remind the agency that
‘parents have a right of access to.
a1 documents that will be.intro-
. 3duced into evidence five days prior "
to the hearing date. . . - 7~

Remind the Agengy of the P At the hearing on - (date) - °, - L

Hearing date ‘I will be calling your.witnesses in
A . the order we agreed upon todgy _
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Sample from Checklist No. 1.16 é?‘x
TELEPHONE CHECKLIST

i

PRE-HEARING INFORMATION - PARENTS' LIST OF '
' REPRESENTATIVES AND DOCUMENTS

Comp!ete before ca]ling

Chi]d s “Name:

" Parents" TQuardiqq or Surrdgate) Name:

y "

o

Supe;intgndent's ﬁame;

thoo] District:
Phone Numpér; {.)

Date of Nr1tten Request for Hearing:

<

"Reason, for. Request T
. < ' N

' Comp]ete‘durinq conyersation.

Date Cpﬁtacted:
Spoke With’

Z

1. Identify xourseff Do e.d. &Thié is )

2. Explain Reason for call’ . e’g. .1 am calling as arranged to establish
o S . that I have a Tomplete 1ist of the’
representatives that you wish to call
at the hearing and also that I have
a complete list of the documents that
wi]] be 1ntroduced 1nto evidence.

-j_,fdrét, I wou]d like to confirm with
. You the list 6f your repfesentatives
and’ the order in which you wish to
have them called. Please correct me

if the 1list is 1ncorrect

.| RFAD LIST OF REPRESENTATIVES IN THE
ORDER SUBMITTED

~

4

‘a. Is this 1ist complete?
Yes . ", No )

If no, who do you wish to addi
de]ete?
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\

Next, I would like to confirmg
you the documents that will be
introduced into ‘evidence. Please

correct me if the 1ist is incorrect."

with

. .

READ LIST OF DOCUMENTS

K

2
\ 4.
- .
L)
.G. ¢ >
- g (3
- ] v
RS
-
~
ro -
~ L]
¢ ‘
- L3
L]
8
/
°
4 . v

. 5. Remind the Parents of the’
Hearing Date -

e.g.

¢

~a. Is this list complete?

Yes ’ No

If no, what documents do you -
wish to add or delete?

«

b. Has the agency had access to these

documents?
Yes No

If no, remind the parents that the
agency has a right of access to

all documents sthat will be intro-
duced into evidence five ddys prior
to the- hearing date. '

At the Hearing on (date) ,

at ___ (loeation) » 1 will be
calling your representatives in the
order agreel upon today. .

~
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Sample: from Checklist=No. 1.17

, ' : SAMPLE AGENDA

. 9:00 a.m. * Thursday,. March 30, 1981

’ Confe}ence_hoom of Anywhere'échoo] )
747 Mountain View Drive
Anywhere, Utah - _.
I. Formal Call to Order v oo , oyt

II. Introductory Remarks - -

A. Introduction of Hearing including Purpose and Procedures -
Q. Introduction of Hearing Officer | e

C. Introduction of Participants for Record . \

D. Establish Compiiqnce with Parental Rights for the Record

E. Statement of Open or Closed Heédring

II1. Openinq of ‘Fom*Testimony
' A Format

. B. Opening Statement : -

1. Petitioner ) |
2. Re;pondent . ‘ t

C. érespntation of Written Evidence and Testimonyl
1. T%stimény of Witnesses and Evidence

a) Petitioner \
b) Respon&ent .

IV. Summary Statements e

A. Petitioner ' °
B. Respondent. N ’
V. Qﬁosing~5tatements by Hearing Officey
A. Decision Date
B.> Availability of Verbatim Record of Hearing

C. Procedures for Appeal

81
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sample from Checklist No. 1.18

Dear (Superintendent or Designee): o °

- The agenda for the Impartial Due Process Hearing of {child's name) to be

held on (date) beginning-at (time) is
the agenda is a 1ist of procedures wh

SR

sed for your review.

ch.will be followed durin
Please read these carefully before ‘the- hearing.

>

Included with
g the hearing.

‘Also -enclosed for your informatio

ﬁ:>is a 14st of all representatives

participating im the hearing and a 1ist of the documents that will be introduced
into evidence. 1 would like to remind you that if you have rot had disclosure

to any of these documents, you ma

y challenge. their introduction into evidence

in the hearing record.

w

,

A4
If you have any questioffs regarding the agenda, 1ist of witnesses,yor

documents, please contact me at (phone number) from (hours) to

on any

weekday. i
*  the procedural matters relgted to theégctivities of the hearing.

I will not be able to discuss the fac'ts of this case with you, only

4

. %Sincerely,
Y

- “ '
v IUPL N
ot

4 ~

‘ Due Process Hearing Officer

- ~

e

'DPHQ/ps ' ’ D . o §
Enclosures: Agenda
List of Representatives N ‘
List of Documents .
N el R
- . ‘ l ~ ‘ . . ‘
° ! ,{ ? . ~e
' @ S ' ,
S 82 .
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Samplefrom Checklist No. 1.19

Date: ° W .

Dear (Parents): ’ .

) Please find the agenda that is enclosed for the Impartial Due Process
, Hearing on behalf of (child’s name). This will give you an idea about the
‘order in which testimony will be presented. - At the hearing you or your legal
representative will have the ‘opportunity to: /
. | '

" present evidence (documents) - ' ; -

call witnesses to present testimony’ - :
and/or evidence ’ "'

challenge, examine, and cross-examine witnesses

e \
A 1ist of representatives who will participate in the hearing is included
for your information and reference. In addition, enclosed is a 1ist of the
docyments that will be introduced into the hearing. I'would 1ike to remind
'you that if you have not had disclosure to any.'of these documents you may
- challenge their intréduction into evidence in the hearing recqrd.

. §

If you h%ve any questions regarding the agenda, 1ist of witnesses, ér
documents, please call me at (phone number) from (hours) to on any

weekday. I will pot be able to-discuss the facts of this case with you, only
the procedural. matters related to the activities of the hearing.

.. /' /’
- . Sincerely,
S * " Due Process: Hearing gffRCér. -
TOPHOps Sl T | ST
o énclosuﬁes: Agenda & , ‘ "y
: , . List of Representatives -
« ¥ . List of Documents ‘

-~ .
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éémple from Checklist No. 1.20 A
] ' ! ] i . ‘ . « ‘ ’ ‘

Date:

-Dear°(Parent or School Representative):

. You are, requested to appear at the Impartial Due Process Hearing on
behalf of (child's name) at the request of (Parent or School District). The
Hearing will be conducted at (building name, room no., address) beginning at
(time) on (date). -

4

© For your reference, an Agenda for the Hearingthas been enc]osed. glease
note the time when you are scheduled to appear. Although 1t is difficuit to
- predict exactly how long you will be required to stay, you may plan on at
least’ (specify time period).

LI -3

A 1ist of the general procedures which will be fo]]owed during the Hearing
is also enclosed. . Please review these before the Hearing. A’ comprehensive

list of representatives who will appear at thé'Hearing has been enclosed ‘
for your information. : ~ ‘

Please call or write before (date) to Qonf1rm your participation in ) ’
"the Hearing. . _ . <

b * Sincerelyf .- o v
I .
. (/ —_ 2 - i
Due Process Hearing Officer ' -

(phone number and address)

Enclosures: Agenda ‘ .
Hearing Procedures ‘ "
Comprehensive List of '

Representatives ) _ v
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ADDITIONAL TELEPHONE .LOG

e

[t

NOTE: In some instances you may have further telephone contact than

- those suggested in the Pre-Hearing Activities. This sample ‘telephone log

"may be utilized to maintain a record of those calls.

I3

| ODATE PERSON TALKED TO - * SUMMARY OF CALL
./‘ ~ .
t
> \ f
* [
) .
. -
2 :
LV 4 )
g . d " "
2 %. o’ -
°‘ ) .' + -
e, ‘l ‘ a 4
N ; -/ ; s
.. —_— 5 'y - gt
L ,. -
R — —— : : —
L . iy 8D ) .‘E' . )
L . - e 71'
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"Section 1
DIRECTIONS: For Questions 1-7, match the activity or procedure with

" their corresponding timelines.

(Timelines may be used more than once)

. Timeline: a. at least 15 offical work days- prior to the hearing; b. at
. least 5 official work days prior to ‘the-hearing; c. 30 official work days;
d. 45 off1c1a] work days.

Answer

‘ Y
Activity or Procedure

. notice of the hearing sent to the

superintendent (time, date, etc.)

. notice of the hearing sent to the

parents® (time, date, etc.)

. Agenda, Hearing Procedures, and

Comprehensive List of part1c1pants
sent to parents o

. Agenda, Hearing Procedures, and

Comprehensive List of part1c1pantir
§ent to super1ntendent

. Agenda, Hearing Procedures, Compre=

hensive List of representatives sent
to all participants

. Length of time between date of the

written ' request for the hedring is
received and actual hearjng is con-
ducted , -

.t

y > \

- . ) .
Tt N
o 8
.
< *

>

Reference in Manual

Page 33
i

Page 35

<

Pages 35 & 36
Page 34
Page 36

'S
.

"Page 30

4

DIRECTIONS:

more than once).

For Questions 8-11, 1nd1cate the individual responsible for
completing or arranging the following activities (individual may be indicated
DPHO, b. LEA, c. Parents.

Individual responsible: a.

Answer Activity or Procedure Reférenée in Manual
8. Arrangements for conducting the ‘Pages 31 & 32
hearing i ‘ s ;
. "+ 9. Working w1th ‘DPHO to locate fac1]- Page 32
. “ities and arrange for the record- LT
‘ing of the hearﬁng R -
10: Notify1ng all part1c1pants of the . Paged1 ¢ )
i hearmg . ‘. ) .
11.-Seeking an 1ndependent eva]uat1on ) ' "Page 34 ‘
.* of the child ’ ‘
- Dfl p R
Sy .
.J_..,g' -
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DIRECTIONS:

true or false. .

For Questions 12-1

7, indicate whether the statement is

]

Answer

t

T F 12.

13.

. v

Questions ﬁi ) ,

If another school district, other
than "the school district of the ~
child's-residence, is provjding

the current educational plan, the
DPHO does "not have to notify them
of the hearing. -

The DPHO should call the LEA and
the parents 7-9 official work
days prior to gﬁg hearing to get
d list of the Witnesses and the
documents that will be introduced
into evidence.

. The DPHO will usually have at least

foyr contacts with the parents:and
the LEA prior to the hearing.e

. The DPHO sends all er?ten corres-

pondenc® to the-parents and tke LEA
by certifigd mail. : -

. The DPHO shoufd establish ?ground\‘

rules" for-conducting the hearing,
iman orderly manner. '
‘e,

. The agenda forithe hearing should

incTude a formal call to order.

Al -

Ry

« @

[ .

kR . »
S @ .

¥

..

Reference in Manual

Page 32
’

Pages 33 & 35 ’

*

¢

Pages 33 & 34

Pages 33, 34, 35, 36

-

. D
.Page 40
Page 61
Q
y
2
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SECTION III

]
Goal
Upon complet1on of reading mater1a1s on conducting the hearing, the

participant will be able to correctly answer questions on the hearing activities

- with 80% accuracy. y

These questions will be taken from the following specific objectives for
Se¢tion III: o .

.1: Be able to ident1fy (by marking) the wmajor components of the DPHO's
open1ng statement. ! . i

Be able to identify (by‘marking) the major components of the DPHQ's
closing statement.

rn
« 2

3.. Be able to identifv (by marking) why an DPHOmay ca]l a pre-hearing
conference.with the leqal representatives of the pet1t1oner and
respondent. . .

¢ ° *

Be able to 1dent1fy (by mark1n3) huw the DPHObeg1n§“the hear1ng

.b

) 5. Be able to 1dent1fy (by mark1no) the procedures for the opening
' statements of theé parents and the educat1on agency-

x «

6. Be able to. 1dent1fy (by marking) the‘procedures for an open or closed
hearing. .og e . Ve

Q & ., : , g‘
7. Be able to identify (by marking) the procedures for presenting evidence
and testimony o ’

8. Be able ¢o list the procedures for marking documentary ev1dence

S, 9. . Be able to 1dent1fy (by markind? when the DPHO asks for c]ar1f1cat1on

of testimony, terminology, or evidence. e

e o

jk

10. Seablefoipentify(by marking) when the parent or education agency may
enter a statement or evidence into the transcript of the record.

11. Be able to- identify’ (by marking) how the DPHOca]]s thnesses

12. Be able to identify (by mark1ng) the procedurés that theDPHOmust
follow each titie-a new witness 1s ralled.
) ) p
13f ée ab1e to 1dentify (by. marking} when summary statements are given
* . during the hear1ng . . . ) ..

. a4

14, Be able to identify (by marking) what the DPHQ should do if the aud1ence
becomes disruptive during an open hear1ng & .

15.° Be able to identi 4Ihark1ng) what theDPHOshould do 1f the hear1ng
becomes very emo onaJ .

Ad -

“ ¢. . v . 89 1 ’K'

L
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'76' L .

Be able to identify (by marking) what the DPHO should do if a_witnesses'
testimony becomes repetitive or too lengthy. o .
Be able to identify (by marking) what the DPHO should do if the parents
have not been given access to their child's records,

Be.able to identify (by marking)
rights have been denied. .

‘»

Whét the DPHO should do if the parents'

4

)

ﬁ‘
v
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~ CONDUCTING THE HEARING

o

In order to assure, that the hearihg will proceed smooth]y,' accdrdtng to

the agenda, and following the Hearing Procedures which youy have developed, you

w

will want to: =~ Lt g Y

1. Deve]op an outline of your Opening and Closing Statements inc]ud1ng
OPENING STATEMENT (See Appendix B for a saép]e open1ng statement)

a. Identification of the Hearing; ;

b. An overview of what a Hearing 1s and

-

~

c. Rev1ew of Hear1ng Procedures ge g., Yu]es for: present1ng evidence,
witnesses, etc.). )

CLOSING STATEMENT (See Appendix C for a samé]e c]osing‘statement):
a. Overview of Due Process and-Procedural Safeguards; and
- How this Hearing relates to the process.

- Appeal Procedures - which out11nes rights and procedures for
efther party to appeal the decision. .

—r—

b. Outline what will happen next. , .

~ Both sides will receive a written reporf of the facts and findipgs
of -the Hearing‘including the decision of the Due Process Hear1qp

Officer (DPHO) within 45 official work days from the date the
hearing was requested.

- Parents may request a Written or verbatim recording of the Hear1ng. )

2{, Be prepared to take no%es dyring the Hearing. . ,
- Have a sheet ready to list evidence.
- Have a sheet ready to list witnesses.

3. Have a copy of the aff1rmat10n oath that will be used to swea in
" witnesses. . e
.5 ' v
(P}ease stand, raise your right hand) "In the testimony yoy are about
to give, do you affirm that yoq will tell the whole truth and nothing
but the truth?" ‘ ‘

AN

[ 4
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4. <Physically arrange the reem., * - ii . S
. ~

' SEATING - Arrange the room so that there ié‘éasqurate Wi%pegschair;jbge .
- to the recorder and to you. Otheg, gqg;ing should be arraﬁged;:‘

o - accordingly. . ° - .o b
» ° . ) ‘{\ ° - . - sx.‘ . .
s , The following seating arraﬁbeméhts are suggested depending -, . . ,
. . * upon the number of people 4nyqlyed Tn the hearing, and, the | "
=L © type of Facilities ygu are utilizing. - T :
. . "i‘ ‘e ; ‘::.‘\. , “"‘ \:v. . 0 &; . 'h .
, s = cote by Y 7 . L.
.. Counsel/Advocate , ¥ ®Parents’ -~ oL S
. . N » N . ] o

.
o
7. ' v e

% R .
N . BY 2 .
: 1 ?E}ta e recorder N .
s DPHQ |. ~ P P - Hitness(es)

.- T e DL . L ® - ) A, :_t-w
-~ Sﬁ“ v, ’a" ”: R " -
Counsel " School’ Officials E A A -
. & ind NI} . . wv‘ .
‘ e -Court or ' R
d? recorder -, \ .
O «. = DRHO N 0 .
. bA AR - A~ . L.
‘ \\V . ‘\
Y tape-recc'J‘rdér' . ‘
w —_—:- o } * *
¢ ;‘;\)‘ '( »
0™
- ®, -
. %
Witness(es) ‘ :
. , .
. » g < Y

-
-

*__ RECORDING - Check the tape recorder(s) to make sure it is/z;rking. Be .
- ©  sure tohaveatleast six hours worth of cassettes readily .
available, Bring ah extension cord with you. .. :
You may want to use a reel-to-reel tape recorder or.a tape
recorder which singals the end of the tape. Otherwise, you
will need %o devise a method for signaling the end of the
' : tape (e.g., a kitchen timer or an alarm clock). | g

When turning the tape, be sure to indjcate a heed to suspend

v any dfalogue until the tape recorder is again operational.
Be careful - be sure the leader on cassettes have pagsed
before you continue as they do not record sni--

% ) :)ZBQ ' -
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5. Iﬁ#‘pe hearing is closed and you have decided to sequester the withesses

due to the confidentiality ofgthe information, you should outline th
procedures for: calling them t& testify. . . ' -

r~Youy may wish to have a representative of the public agéncy act as an
assistantxto summon witnesses. RN '

L
.7

&4 .
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PRE-HEARING CONFERENCE
' . 8

N
On the date of the hearing, you may wish to comduct a pre-hearing
discussion with the legal representatives for the petitioner and respondent.
This hearing may take p]acefone-ha]f hour or fifteen minutes sbefore the

scheduled time of the hearing. The purpose of this meeting may be:
1. To clarify the procedures that will be uti]#zed'in conducting.
the hearing; ] o -
. * L) -
.2. To remind legal counsel that you are not conducting a court case
but an administrative_due process hearing and that you w#i11 not be
ruling on the technicalities of law;

~ 3. To specify that legal jargen should be kept to a minimum as it is
not a court of law; .

4. To remind legal counsel that you are conducting the hearing and
will be in charge of the hearing at all times; ang

5. To ascertain that all possibilities of negotiétibn between the

+

. two parties have been utilized.

L3
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: 2.0 SEQUENCE OE\ﬁpTIVITles.AND EVENTS: HEARING FROM HEARING CHECKLIST

ACTIVITY NUMBER

INTRODUCTORY REMARKS | | .

(

To begin the Hearing the DPHO .will . . .

P Formally call the Hearing- to order at the -
¥ appointed time. .
?

* B Identify the Hearing for the record or transcript; | 2.1 o
. make a formal statement that: "The Impartial -
" " Due Process Hearing on behalf of child's Tegal ’ ,
: ?ame 1? ?ow convened on date at time. The : '
mpartial Hearing Officer presiding is Tegal name \ \
> of DPHOof address. The Petitioner is | -
Tegal name{s) of address.* The Respondent 1is ]
Tegal name(sJ of a dress.¥ The written request ° 3 ¢
tor the Hearing wag submitted on date. The -
stated reason for t equest was "written

request.” » .

*If a representative (as oppos
: superintendent e.q. «legd1 counsel) will present
‘ the case, the representative should also be in--

to the parent or

v

troduced at this time. ‘
3 . . . i
P Describe the Impartial Due Process Hearing . 2.2 K

€.g. an opportunity for parents and school
district (or agency) personnel to meet- before an
unbiased individual--the Impartial Hearing
Officer--when there are differences about any . A
matter relating to the evaluation or educational ° . .
, . placement*of the child, or when the provision o, ; .
’ ' of a free and appropriate public education to a
‘ child cannot be resolved through conference and
reviéw procedures (e.g., Case Conference,, e
Adminxstrative Review? '

L P> Describe the Role of the DPHO during the H'ear'ing 2.3,
-~ } B " )

to conduct the Hearing in an orderly

manner - : . ‘

3.

" - to providé an opportunity for full o L
presentation of testimonyi’ . . I

to arrive at a decision based éo]ely on . ’ KR
‘testimony and evidence presented .during.the -
Hearing ' . ‘ . ' .

e
'




5

)

9

. 3. obtain copies of school records at. ‘
' the actual cost of copying; -,
o " 4. seek an Independent Evaluation (at their .,
457 own "expense, they may go to a qualified

S .~ entered into’evidence.or testimony); - I
' . ' P ° Yo, - e
. k]
HE) /: . ~ Q ’l
A " . ® * ~ :::Vl 99 ‘
2 . "'h"z B ”5. I\
- ‘ 2 ‘imip .
B O ‘
]

\QAsk 1'r‘°parents lave had the 6 ortunity to: ‘
(this means that they were informed of the right -

'S

v et
AN

*"FROM HEARING CHECKLIST

ACTIVITY NUMBER

| ‘ R
P Review the Hearidg Procedures which will be M
followed .. ,
Be sure to mention that--for purposes of
recording the Hearing-all participants
should . . ..

- identify themselves (by name) each time
t -

they speak

- try to avotd using gestyres (e.g. nodding
“ head instead of saying "yes"). -
5 . . . )
P> Assure .that parents have been given full
opportunity to be notified, to understand, and to
exercise thgir rights. . S

NOTE: If any of the following are answered “No", |
the DPHO may wish to reschedule the Hearing to
allow for compliance.
S : N
® Ask 1f parents (1) received, (2) 'read, and (3)
understood: . K .

Ca

1. Mritten notification of the Hearing;
Aﬁ‘ -

2. List (or Brochure) of Paréﬁts' Rights re-
Jating specifically to the activities be-
fore, daring and after the Hearing. ’

and were allowed the option to exercise the right

1. access their child's schdol records
(refers to writteén documents);

2- designate in writing the names of others
who were giwen access to their child's
* school records {e.g. their'psychologist
.or attorney); - ‘
. o

professional outside the schpol to
. @btain an assessment of their, child)
a . which'mdy be used at the Hearing (i.e.,

2.4 ’ . 3

el

.
>

{

N
" i . &
2.5-2.18
.3 ‘I’ _
&
fﬂm\f\ \;
v ‘\ - )
2\ 11 . .
. ' C
212 . )
F ‘
2.]3. -~
%‘ \‘ ; LY
2.14 ™~ .
\
o '@
9‘ . . .
v ¢
EN . ’
e ’ '
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FROM HEARING CHECKLIST
ACTIVITY NUMBER

/

5. « request tkat school personqe]--who
. have information relevant to the child--
‘ . testify at the Hearing; :
’ . . & » ©
. request that others--inc%uding legal
counsel and spécialists--testify at the
’ Hearing; . ' '

§
g‘ A

7. Yrequest that the'Hearing be open or
closed to the public. '

P Ask if parents wish to have the Hearing open or,
closed to the public at this time (you may, at
this time, clear the Hearing room if they have
requested a closed Hearing). ’

P Ask the school if it has provided the parents
access to all school records. .

P Ask if the Petitioner (or his representative)
wishes to make a brief opening statement*. '

P Ask if the Respondent {or his representa'tive)
wishes to make a brief opening statement*.

- % ¢

| *NOTE; Mo questions should be allowed during
xﬁ; * or after this statementf'

“PRESENTATION OF EVIDENCE AND TESTIMONY

P -

.
5

¢

The DPHO will want to use the following guide:

lines during this phase of the Hearing: ]
- ®The DPHO will ask that witnesses (other than the
principle parties) leave the room unti] they are
called to testify.* ‘

» *NOTE: This is only done if\the hea?iﬁg has
been requested to be*a closed hearing,

®The DPHO will call all witnesses for the Peti-
tioner first (in the order requested by #he
Petitioner); then the DPHO will call al
witnesses for the Respondent (in the order re-
quested by the Respondént).

s
L 4

9

2.15

2.17

2.20

2.21

=




@ A1l witnesseg should be seated near the DPHO and
the tape recorder (or court reporter). .

@ Each time ] hew witness is called:

1.

@ When documentary evidence is submitted, the DPHO
” must . .. .

1.

- 2.

®The DPHO may ask for clarification of testimgny,
terminology, or evidence when necessary.

* or Respondent ‘will require further

. as submitted by the Petitioner or the

“evidence.

.-84-

;‘ .

.The DPHO will administer the affirmation
oath.

-The DPHO will ask him/her to identify him-
self/herself by: 1legal name :
) address
position or title
relationship to child
brief statement of
reason for appearing.

The party requesting the witness's
testimony (Petitioner or Respondent) will
be given the formal opportunity to ask
questions (examine). -

The -other party (Respondent or Petitioner)
will be given the formal oppprtunity to -
challenge or cross-examine the testi-
mony and evidence of the witness.

A period will follow for recross-examina-
tion of testimony and evidence presented.

The DPHO will ask if either the Petitioner

testimony from the witness at a later time.
The DPHO will excuse the witness at this
time unless one of th& parties has
requested they remain available.

e

make a list containing the title (naﬁé)
of each document and identifying it as

Respondent;

-

keep a file of all documents entered into

_ FROM HEARING CHECKLIST
ACTIVITY NUMBER

~




-85-

FROM HEARING CHECKLIST
- ' ACTIVITY NUMBER

L4

@ The Petitioner and the Respondent may enter a
s statement or evidence at any time for the purpase
- - of having that evidence or’statement. show in the
*transcript (record) of the Hearing.

~

A

" CONCLUDING REMARKS Lo ,

- 4

A
i

P> The DPHO asks if the Petitioner or Respondent have | 2.22
any additional statements or evidence they wish |
to enter inte the Record of Hearing (i.e., to
appear on the transcript of the Hearing). -

P The DPHO then asks if (brief) summary statements

will be given: : /
@by the Petitioner (or his representative) 2.23
® by the Respondent (or his representative) 2.24

’

F‘The DPHO ends the Hearing with: B

. . @® An overview of Due Process and Procedural
q” oo Safequards
: ® What will happen next . . .

: - The DPHO will arrive at a decision which © 2.25
' "they wil] receive within 45 days after the ,
receipt of the request for a hearing.-

Parents may request a verbatim record of
the Hearing (one copy will, upon request,
be furnished free by the school)

A verbatim record may be either a tran-
script oran electronic recording.

~

{
® A statement of the procedures for appeal 2.26, 2.27
following the Hearing.

[ i
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their- child's school records
@&

€

e

DPHO: HEARING CHECKLIST
R J
ACTIVITY h : CHECK AS |
NUMBER DESCRIPTION OF ACTIVITY & PROCEDURES COMPLETED
A
) INTRODUCTORY REMARKS
~ - - . ‘
DPHO TO PARTICIPANTS.IN HEARING: |
.20 B Identify Hearing: On Behalf of (tHﬂd s' name)
Date i
DPHO (name) -
Name(sg of Petitioner '
Name(s) of Respongent
Read Written Request for Hearing .
2.2 Describe Impartial Due Process Hearing '
2.3 Describe Role of DPHO Dpr{ng Hearing -
2.4 Review Hearing Procedures
- - * - ‘
DPHO TO PARENTS: s a
P Ask about . . . . . ‘
* Written. Notification of Hearing ’
2.5 Did parents receive it® g Yes . No-
2.6 Did parents read it? Yes No
2.7 Did parents understand it? ~ Yes No
| © * List (Brochure) of Parents' Rights .’ ' .
2.8 Did pirents receive it? f ; . Yes \No S
2.9 Did parents redd it? Yes No e
: o « )
2.10 Did parents understand it?" .« . Yes No )
B Ask if parents were given the opportunity to . : . ]
‘ [ 4
2.1 Access theirachild's school reco!ds ~Yes Mo
2.12 Name others who were given acgcess- to Yes No )




| ACTIVITY

DESCRIPTION OF ACTIVITY & PROCEDURES

- 2.18

2.19 ’

Would parents 1ike the Hearing open or
closed to the'p?blic? .

COMMENTS:

-

®» Ask school if parenis have had access to all
. school records -«

DPHO" TO_PETITIONER: - !

Ask if Petitioner (or Representative) will
z provide openingcstatement
COMMENTS: P

-

2.20

DPHO TO RESPONDENT:
4

provide opening statement, -

. Open E]bse,d

Ask_if Respondent (or Representative) will - |
. Yes No

CHECK AS
-NUMBER COM%FETED
“2.13 " ‘OBtain céby of child's school record f - ) ]
at cost of copying M Yes No
2.14 Seek an Independent Evaluation Yes " No
2.15 Request that' school personnel testify ) g
at Hearing . ' Yes No .
2.16 “| " Request that others (including legal ‘
counsel) testify~aE Hearing Yes No*
P Ask parents' wishes regarding, Hearing .". . .
2.17

Yes No




2
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*

gl . }.

o

ACTIVITY ' ' \}
\ . CHECK A
NUMBER ) DESCR}PTION OF ACTIVITY & PROCEDURES COMPLETED
,A o ' U
., COMMENTS: ~
A \ t R
/ |
[ Y
PRESENTATION OE.EVIDENCE & TESTIMONY t.. .
v * = et , ¥ ’
Representatives's | Testifying' | Oath Documentary Evidence.
Name/Title & | at the Admin- | Presented & Testimony Notes
) Relationship to | Request of:| istered ?
* Chi]d
. 2.21 ..
‘_ L)
i R -
b
- ]
‘, q
e -
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Ll

acTvity. | . - ' CHECR As
NUMBER - | DESCRIPTION OF ACTIVITY & PBOCEDURES COMPLETED
Lo L
CeNCLUDING REMA'RKS C g S \
PRI DPHO TO PETITIONER AJND RESPONDENT :
2.22 Were there additional (final) statements * * "
. or evidence which either party wished to e
have, entered as part of the transcript ,
(record) of the Hearing? x" Yes No
7 | comMents: S
Y
- : t
DPHO TO' PETITIONER: . g ;
.23 -Did the.Petitioner give a summary
statement? ", , =~ Yes RNo
COMMENTS : ) -
-
) 5
» ' ’ )
DPHO TO RESPONDENT:
2.24 Did Respondent give a summary
. statement? : . Yes . No
. COMMENTS: e o
DPHO TO PETITIONER AND RESPONDENT: . '
. ¢2.25 Parents mw/re'quest verbatim retord of
the Hearing. . .
. ‘ \ : .
The DPHO will notify all parties of his \ .
decision Within 45 official work days . f
after the receipt of'the. request for a hearing. . .
”» . (" '

| A03
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Aruitoxt provided by Eic:
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2.3 1 Ziiagriparty mey request i State-Level ' L
| * 1 ¥ Reviem sy contactipg the Utah Stdte ‘
' ¢+ Zcard of £ducation if cissatisfied with
! ’ | the decision and findings rendered in ~
§ . i the impartial due process hearing.
’
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RN Either partymay appeal to the -
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CACFEW CWHAT IF'S" L. L - - .

1. what if . . . the parents ask you for recommendations for independent
evaluators, legal counsel or other types of references?

Remgmber, you are an Impartia} Hearing Officer. Your role is to act
as a mediator or arbiter throughout the process--your role is not to act
as a service to either party in the case. This means that you shall not
offer recommendations to either party as it may be construed as favoritism
and damage your "impartiality". You must state this position if the
situation arises. : . .

2. what if . . .-either party in the case tries to give }ou "their side .
M of the story" before the Hearing? .

\ Again, you must remember your-impartiality. As your-décﬁsion must be
baskd on information presented during the- Hearing, xou should come into
the Hearing with nd preconceptions about the: case. iNou must state thisg

commitment if. the Situation arises. ’
3. what if . . . parénts are not given access‘to their child's school ré;prds?

* The Hearing officer may reschedule the Hearing in order to allow the school
district to provide the parents with access to the child's records.

4., what if . . . 3, participant uses a term with.which a layman might be Y

unfamiliar? p _ e
It is your neéponsibi]ityvto ask for a definition or explanation of the" )
term.« ¢ . . .
5. " what if . . ., witnesses’ testimony Becomes/;epetitivé'or Foo lengthy?

>
— You may request that they try to make thei stateffients brief and to the’
point. You may ask them to confine their comments t the specific questions
or issues being presented. . > . )y

. »

6. whaf if . . . the hearing becomes véry emotfonal? N

~

You may wish to recess the héaring for a'few minutes to allow the participants
to regain their composure. . g .

:7. what if . . . the audience becomes disruptive\in an open hearing?

Remember, you are to-conduct the hearing in an orderly manner. If the
audience causes disruptions, you should warn the audience that you will
not tolerate such interruptions and they should they continue, you will
ask them to leave. ) VR ¢
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N

DIRECTIONS: For Questions 1-5, indicate which is included in the DPHO's
.Jopening or closing statements (opening or closing statement may be used
more than once).* (a) opening statement, {b).closing statement v

- Answer Questions N ) Referénce in Manual

____i_ 1. Identificatién of the hearingu\ ' Page" 67

—— . " 2. The appeal protedures. L © Page 67

- ‘ 3. An overview of what the hearing is. .  Page 67
- 4. When the decision will be sent to ‘ " Page 67

both parties.

-

4 ‘ v
Page 67 ' -

f e———

5. Review of the hearing procedares.

DIRECTIONS: For Questions 6-11, indicate whether the statement is true

or false,
. Answer - Questions ' Reference in Manual
T F 6. The DPHO may hold a pre-hearing . - Page 70
conference .to try to mediate. a ) .
! decision prior_to the hearing,
T F 7. The DPHO is in charget of the Page 70 .
- ¢  hearing at all times.
T F 8. The DPHO identifies the hearing Page 71
+ by giving the child's legal name, -
date, and time of the_ hearing.
TOF 9. The LEA determines whether the " Pages 72 & 73
. hearing is opgn. or closed. .
T F 10. Only the petitioner or the ° ‘Page 73
respondent may make the opening L
statements. : ‘
~ ‘ .
“T 'F. 11. The DPHO should allow for questions - Page 73

following the opening statements
of the LEA and the wparents,
A | .

DIRECTIONS: For Questions 12-19, inditate which of the following rights ar
afforded to both the parents and LEA, the-parents, or the LEA (the parties
may be indicated more than once). (a) both the Lea and the parents, (b) the

parents, (c) the LEA.
Answer - - Questions ~ Reference +n Manual

12. The right to legal counsei. Page 73
: .o . - 107 -

o t

)




Ansier

"L3o}.

14.

157

18.

The r1ght of gccess to their .
.child S record .

16.
<17,

guest1on : h

L4

The: right to des1gnate others
who may have access” fo the
¢hild's records. h
The right to an- 1ndependent
evaluation,- '

. -

The right to phesent evidence.

The r1ght to a verbatim record
of the. hear1ng. T

The opportun1ty to cross-

" examine_all presentors at the -

hear1ng. y

BN

Reference in Manual

., *Page 72

Page 72

T A~ P_age 72

" Page 72,
’.JPage,?EL

- 5age 74

false.

[ DIRECTIONS:

For‘Questions 20-28, indicate'whether;the.statement.ds true or

\

»

Answer

T F 20

- .

* Questions _
The DPHO must, make a Iist containing

the -.title of each document sobm1tted
1nto evidence. .

The Petft1oner and the Respondent
may enter a Statement or evidence

“into_the record of the hear1ng at

ahy time, - o

The DPHO may ask for c]ar1f1cation
of testimony, terminology, “of :
evidence only after 'a witfiess

has f1n1shed his testimony. -

If the hearing is closed, the DPHO
should .ask the w1tnesses—to leave
the room unt11 they are ca11ed

o v "

An affirmation oath may or may -not’
be adm1n1stered to each witness

A verbatim record of the hearing .,
- may be either a transcript or an -
. @lectrofvic recording.

BN

108 -

=
<

Reference in Manual

Page- 74

s

-, Page 75
Page 74

. Page 73°

. :Pagej74

Page ‘75




'oAnswer Questions ) ' Reference in Manual
T F 26, The DPHO may recess a hearing that Page 82

becomes very emotional until the
parties have regained their composure.

T F 27. If the audience. becomes disruptive Page 82
N during the hearing; the DPHO should .
immediately c]ose) the hearing.

T F  28. The DPHO should recommend independent Page 82
evaluators or legal counsel to the
parents. ,

c

r{w

bl

EA-
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IV. COMPLETING THE
- FINAL REPORT
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" SECTION IV

Goal

Upon comp]étion of reading information about making the decision and
writing the final report, the participant will be’able t&{answer specific
é questions on these two activities with 80% accuracy. : f//
The questions will be taken fﬁbm the following épecific objectives for
Sed;%on IV: o , %—
1. Be able to list who receives.a copy .of ‘the final report,

2. Be able to identify (by marking) what inFormation should be included
on the cover page of the final report. ) >

3. Be able to identify (by marking) what should be included in the
summary of the evidence and testimony .section of the final report.

4, Be able to identify (by marking) what is included in the statements
or testimony entered into thq record section of the final report,

5. Be able to fdentify (by marking) what should be included in writing

£ the decision and ¢he rational’ section of the findl report.
6. Be able to list the rights of both parties following .a due process
. heai‘ing. o ' e |
‘ ' ) R . . .
. ~ y T
-/
¢ |
S/ " (
r\ * Y o r'/
~* '
oN -
. ~ - b
t N [3

\ )
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ABOUT THE DECISION AND o

WRITING THE FINAL REPORT

®What is the purpose of the decisjon2

~ L8
v oL

-

@®What are ations in the decision
makin rocess’

. assumptions

The purpose of the decision is to
summarize the pertinent evidence .
presented at the hearing‘and to make
a logical conclusion based upon

\the ev1dence td decide the issue.

The DPHO is 1imited to deciding_the
presenting complaint and shéuld not
go beyond that issue in .his or her -

*decision (e.qg., if the parents con-

tend that the school agency used
improper evaluation methods and .
that the placement recommednation
is invalid, the DPHO should.limit
the decision to the issue of the
evaluatfon procedure. *°

The DPHO must limit his or her decision
to the evidence presented- at, the
Hearing. The decision cannot be based
upon material that has.not been
1ntroduced heresay, or personal

~

" The DPHO must 1imit his or her decision .

to the type of placement in generic
terms.
require placement in a specific class-
room. ,

The Final Report is a written summary
including the following:

- identifying information about the
,Hearing .

- a summary of ev1dence and testimony
presented

- any material or statements specifically
reduested to appear in the record by
any of,'the parties

-‘the facts and findings or rationale
and decision of the DPHO

- a statement of the procedures
necessary to obtain an appeal for
review of the DPHQ'c de~ision.

112
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The decision of the DPHO cannot
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@ Who prepaeres i t‘? .

» . @MWhenis it submitted?

)

@ How 'is it submitted?

-

5 @ Who receoives a copy?

®Does the DPHO maintain a copy?” .

>

The DPHO prepares the Final Report
based solely on the evidence and
testimony presented at the Hearing.

" The Fin&l Report must be completed
and mailed within 45 official work
days following the request for the
Impartial Due Process Hearing. »

The Final Réport is considered "sub-
mitted" when typed copies are sent
to all involved parties by Certified
Mail, Return Receipt Requested.

A topy of the
to:

1)

Final Report is mailed

The superintendent (or his designee)
of the school district of the
* child's residence

o«

2) The child's parent, guardian or. -

surrogate
3)
4)

The chi®d, if over 18 years of age

The school district or aéency~

- providing the child's current
educational program, if other than
the school district of residence. .

-5) The State Superintendent of Public
Instruction d

Office of Utah State Board of
Education-

250 East 5th South

Salt Lake City, Utah 84111

[ @

The DPHO maintains a copy of the verbatim
transcript of the hearing, the submitted
evidence, and the final report in his files.

A
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e
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3.0 COMPLETING THE FINAL REPORT,

3.1

3.2

o

" -100-

l THE COVER \QGE

L}
. -~

L}
1 3

The cover page is a separate page for the jdentifying information of'

. the Impartial Due Process Hearing. If the DPHO places the personally
identifiable information on the cover page, and refers to the parties as
petit%oner and respondent, thé decigion could be forwarded for administrative
review simply by removing the cover page. \

. The following lists suggestions and.guideiines~for campleting the

information requested: - . [
"Date Submitted" refers to the actual date wheﬁ$¢he report will be
mailed. . .::g'\

-~ - ~

. P

"Child's Student’

\ Number or Social ) e )

Security Number" is utilized as a personal {dentifier for the hearing.
If the child does not have either, $ou should list
personal characteristics or other information which
* would-make it possible jto identify the child with

reasonablé certainty. )

"School Distric;“.réfers.xo the local school district.

'"Suﬁerintendent" réfers to the sﬁperintendent (or ihe superintendent
of the designee) who contacted the DPHO initially tos
. : conduct the Hearing. .

"Parents" refers to al parents, legal guardians, or parent
o surrogates other than legal parents specify title
or relation®hip to child in parentheses) -

Try to use a quote from the written request for the Hearing to complete
"Statement of Issue from Written Request for Hearing". - do not use
inflamatory language.

A]ways‘use full legal names (nicknames may be 1isted in parentheses).

SUMMARY OF EVIDENCE AND TESTIMONY PRESENTED .

LY

list names and relationship to child -7

Petitioner (P):
(e.g. parent, school district superintendent)

. __Respondent (R): .

. N e SN . C o . .
Remember, not to use personally identifying information in this section. Refer

o the parties as the petitioner or respondent.

\ . ) 11{ )
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‘ 3.2.1 MWitnesses - This section lists and identifies all representatives
. called to testify. ‘
"Order Called" - List consecutive numbers which will identify the
- . sequential order in which witnesses testified. This -
number will also be used 'as a reference ta:identify
' witnesses in sections 3.2.2 and 3.2.3 (please see
; [ “Note" at the bottom of the form). .

"At the Request of:" - Specify the party (petitioner or respondent) who
originally requested the witness to appear at
the Hearing. You may use the abbreviations. (P)

- . for Petitioner-or (R) for:Respondent.

"Name" - List the full legal name(ﬁf the witness.

' "Title/Repationship.to Child" - Specify the witness's relationship to
\ . the child (e.g. aunt, classroom teacher)
or title (physician, audiologist).

3.2.2 Documentfary Evidence Submitted -

For each document submitted, 1ist the witness's identifth# number
(see "Order Called" in 3.2.1 above) next to the name, title, or label
of the document. Write (briefly) any important information next to

' < the tftle. This would include purpose, relevance, or nature of the
‘ . document / :
:3.2.3 Notes Regarding Testimony Presented - . - B

For each withess, Tist his/her identifying number (see "Order Called
- in 2.1 above) next to any notes which capsulize or summarize the
relevant points of his/her testimony.

—

3.3 | STATEMENTS OR TESTIMONY. ENTERED INTO RECORD

* This refers to verbatim statements or actual documents which eijther
the petitioner ar respondent requested to be entered into the record of the
" Hearing. Each should b2 idertified by the réquesting party (petitioner or
-respondent). Verbatim Statements should be in the form of quotes and
should be taken.directly from the transcript of the Hearing. Document
titles should be listed and a quy of the document attached to the report.

3.4 | WRITING THE DECISION AND THE RATIONALE l . .

« B Your decision should be stated briefly and clearly to avoid the

. " . possibility of misinterpretation by readers: The rationale should pro-
v1qe a description and explanation of the facts and findings of the
evidence presented during the Hearing which were the logical basis of
your decision. ‘ ’

' ‘ - 3.5 RIGHTS FOLLOWING A DUE PROCESS IMPARTIAL HEARING J '
' E 5 : R SR -
- The statements listed on the Final-Réport form must.be included as part
’ of the Final Report. ‘ oW . :

“u (€] . ' e * o 115 v
" = t ’ 1 i ) ’ ?
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. ~
FINAL REPORT
IMPARTIAL DUE PROCESS .HEARING
& Date Submitted:
3.1 IDENTIFYING INFORMATION | 3
6Le Process Hearing Officer:
Impartial Due Process Hearing ) -
on Behalf of: (child's name)
Child's Student Number - SRS '
(or Social Security Number):* N
, Z Vd
Child's Address:
J
- Date of Hearing:, ' v . ' Y
School District: N
WP‘Y: 3
Superintendent:
Parents: ) . . - J
’ - = ‘
Parents Address: .
. . . o
Date of Written Request for Hearing: .
- R
Initiated by:
. 1 .
Statement of Issue from Written Request . . . ‘y
for Hearing: ) _ P —
. . ’
? : 4 . .
% ' . : * ‘
3 - 4 . !

*If the child does not have a student number or social security number,
you should 1ist personal characteristics or other informatidn which would
mdke it possible to 1dentify the child with reasoqab]e certainty

. . ..‘- * . ‘. . s :'
4 ,, T N ’ 11.6‘ ‘ / -'.
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- - )
3.2 SUMMARY OF EVDENCE AND TESTIMONY PRESENTED

l d - 7 £ N

NOTE: Additional pages may be added as needed.

Petitioner (P3 . : : _ .
Respondent (R) " 4 « ~

N

3.2.1 " — s -

N NITNESSE%/REPRESENTATIVES* W0

ORDER | AT THE " | .TETLE/RELATIONSHIP
CALLED | REQUEST-OF:’ | NAME ' TO CHILD

L2)

e

DOCUMENTARY EVIDENCE SUBMITTED '

!

* Witnesses are identified by'the numberical order in which fﬁ@@ are-ca]]ed to
testify. Any Documentary Evidence submitted or notes regard1ng Test1mony
presented will be identified by the same number. _ -

s /
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3.3 STATEMENTS OR TESTIMONY ENTERED INTO RECORD
’ ) )
. l‘ : '}
) N
h V ! ) - %
\ '
i
e "
Sl ~ ' "A ? N
% .t 3.3 DECISTON AND'RATIONALE
of "o o o
<
A
. 3 .
% ' A ' g Y .
3.5 WING A DUE PROCES -
RIGH;;aEOLLO,IN 'A ! ROCESS IMPARTIAL HEARING t
You may request a verbaiim transcript of the hearing; <

[

- 7 .
If you are dissatisfied with the decision andeFindings rendereqd in the Impartia' *
Due, Process Hearing, you may request a State Level Review by contacting the Utan
‘State Board of Education through: B =

= «

o State Superintendent of Public Instruction
Office of State Board of Education
250 East 500 South ’
Salt Lake City,. Utah 84111 oL ~
: 1138

-, * .

Lo
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AN e

You may appeal ta_the District Court in the county of the child's residence,

if you are not satisfied with the final order of the State Board of Education's
review panel. .

~
< s <
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‘ Section IV
DIRECTIONS: For Questions 1-5, indicate, whether the statement is true
or false. - : :
Answer A Questions' Reference in Manual
T F -1. The purpose of the decision is to Page g4
summarize the pertinent evidence
. present at the hearing and to make
- a_ logical conclusion based upon
¢ the evjdence'to decide the issue.
T F 2. The DPHO ~does not have to limit - Page 84
his/her decision to the evidence
~ presented at the hearing.
T F 3. The DPHO must 1imit his/her deci- Page 84
sion to the type 6f placement in . ’
* specific terms.
T F 4. The final report must be completed " " Page 85
and mailed within 15 official work
days following the hearing. )
T F 5. The fina]ireport.is mailed to the Page 85 |
superintendent of the LEA, the, ’
parents, the clild over 18,,and.
the State Superintendent of\gyﬁlic *
Instruction. - : .
DIRECTIONS: For Questions 6-15, indicate what"¥§ included in which

sectiomof the final report (

the sections may be used more-than once).

{a) the cover page; (b)
{c) statements or testim
cision and.the rationale;
process hearing.

summary of evidence and testimony presented;

ony entered -into record; (d

) writing the de-

‘and (e)

rights following an impartial due

Ll

Answer --gues tions Referghée in Manual
~_7 .
6. the requedt for a verbatim : Page 90 )
) transcript of the record .
7. verbatim statements Page 87 e
; 8. a brief and concise finding of Page 87 -
facts
9. identification .of all represen- " Page 86
. tatives .
10. child's student number Page 86 .
. _}].-identification of the parents 1.0() Page 86 ’
. 7 _ “
* 12. appeal procedures . o
-
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Answer
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Questions . Reference in Manual
13. actUal documents submitted Page 87
into evidence : .

14, order that .the w1tnesses are " Page 87

) called * '
15., the log1cal basis of the Page 87

déc1~s1on Co- P)
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APPENDIX A
AMENDED ANNUAL PROGRAM PLAN FOR FY 1981-83 _ =4
UNDER P.L. 94-142, PART B ' s
“ EDUCATION EOR ALL
HANDICAPPED CHILDREN ACT

- VII. PROCEDURAL SAFEGUARDS

Due Process Hearing. The right to a due. process hearing is. guaranteed

every parent, and upon written request for an impartial hearing,
the LEA will initiate due process procedures.

a.

. -

No employee or officer of the involved agency ‘or any person
having a personal or professional interest in the hearing\
may conduct such a hearing. :

Each public agency responsible for providing special education
and related services shall im lement: a due process hearin
upon request of the parents if they disagree with the pubbic

. agency's proposal to initiate or change, or refusal to initiate

or change, the identification, evaluation, educational placement
or the provision of a free appropriate education. Procedures A

for conducting a due process hearing must meet standards
established by the State Board of Education.

» 1. Prerequisite to a hearing. - .
a. Prior notice as described above should be provided
to the parents. . ' .

s b. wf%ign 15 day$ of receipt of*the written request,
the hearing officer will provide to the parents
and, to the officials of the LEA notifjcation as to
the time ahd piace of the hearing, which shall be
a time and-place reasonably convenient for the
parents. -

! ,
2. Procedures at the hearing. The due process hearing
should be conducted in accordance with the following
procedures: ‘

a. The parents and the LEA may have representatives,
including, but not limited to, legal counsel or
other professional persons, attend the hearing;

b. The parents and the LEA, or their respective -
representatives, should have the right to present
- . evidence;




‘

SF' The parentb'and the 'LEA, and their respective
representat1ves should have an opportunity to
question a]] presentors at the hearing; - .

d. If the ch11?r1s over the age of majority, he or
she should havé the right to attend the hear1ng,

e. If the ch11d has not reached the age of majority,
« the parents have the right to determine whether
he/she should attend the hear1ng,

f. " A verbatim record of the hearing should be made;

g. At all stages of the due process procedures, as.
needed, interpreters for the, dear and/or inter-
preters fluent in the primary language of the home
should be provided. . . -~

3; Parents have the right to be accompan1ed and advised
by council or other persons with.special knowledge ‘

¢ Or tra1n1ng with respect to the problems of handicapped
children [in the hearing: parents have the right to
present evidence, confront, cross-examine, and request
'W1tnesses to attend the hearing; parents have the right
to a verbatim, record of the hearing; the right to
written f1nd1ngs of facts and decisions.

4. Local Education Agencies wil) carry out all hearings,
reviews, and*other actions exped1t1ous]y with fair
.consideration of the issues involved, in a hearing
completed within 45 days of thesrequest, and at times
-and places convenient to the parents of the child
involved.

5. A child involved in a due process procedure will remain
in his/her present placement until compTetion of pro-
ceedings, or, if the hearing ,involves initial admission
to public school, the child will be placed there until
completion of the proceedings, unless atherwise agreed’
upon by the state or local educat1on agency and the
parents. .

6. Impartiality (e.g., freedom from favoritism or b1as,
fairness) shall be insured in all due process proceed1ngs
by training impartial hear1ng officers whose duty

will be to assure that’ proper procedures are followed
and the rights of the parties are protected.

. 7. Procedures for.Assigning Surragates: Assignment of a

surrogate to a particu1ar child shall be made within 15
days of the child's e11g1b111ty determ1nat1on according
to the following procedures.

»

-
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a. Any person whose work involves education or
treatment of children who knows of a child possibly
needing special education services and knows that
the parents or guardians are not known,
Jnavailable, or that the child is a ward 6f thé
State, shouldgfile a\request. for assignment of a
surrogate to the child\with the child's LEA. ‘

N

b. In an effort to determine whether .or not the parents
or guardians are in fact unknown, unavailable,
or the child is a ward of the State, the LEA
should send a notice of .the need for a surrogate to
the adult in charge of the child's place of
residence and to the parents or guardians at their
last known address. .-

. C. -The LEA should confer.with the local unit of the //,/

State Divisiom of Family Services in determining
whether, or not ‘the parents or guardians are unknown,
unavailable, or the child is a ward of the State.
This determination should be completed within a
reasonable time. If it is determined that there is
a need for a surrogate, such assignment should: be
completed within 15 days.

Surrogate Parents. In order to provide every child
eligibTe a pubTlic education with the protection of
procedural dle‘process, even under circumstances where
a child's parent or guardians are not knowny are
unavailable, or the ch11d is a ward of the State,

each child shall be assigned a parent surrogate. The
LEA, in cooperation with the local unit of the ‘State
division of Family Services, shall maintain a registry
of eligible persons -who can. serve as surrogate parents.

-

The‘surrogafe'may represent the child in all matters . .
relating to the, identification, evaluation and educational
placement of the child, including-the provision of a

" Free Appropriate Public Education (FAPE).

a. Qualifications of Surrogates. Persons selacted as

“ surrogates should (1) have no vested interest

" that would conflict with their primary alTegiance
to the child they would represent; and (2) to the
extent possible, be of the same racial, cultural,
linguistic and geographic backgroiind of the children
_they" represent : '

R

1S
3
personally and thoroughly, with the child and the
child's-educational needs, and-be familiar with’the
“state and local educational, system.

b." A surrogate will be committed to.acquaint themselves,

A-3 . . . N
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c. Surrogate parents will not be an employee of the ' ’
. ) " state or local education agency. N\ ,
’ ' d. Implementation of Procedural Safeguards Policy:
N . ﬁ* . i
oo . 1. The 94-142 State Plan when adépted by the
: Utah State Board of Education becomes policy A\
\ which must be complied with by the local
- education agencies in expenditure of federal!
* funds received under this act. '
2. Monitoring fo assure the implementation, of the |
_ Procedural Safeguard policy will be achieved
&%‘ by provision of T.A. by SEA staff and by program 4
¢ adults. .o
" C. New Requirements . - .
Upon adoption by the State Board of Education, the following policies \
and procedures relating to PROCEDURAL SAFEGUARDS will be in effect.
1. Independent Educatioﬁaﬁ Evaluation o
a. Each parent of a handicapped child has a right to obtain an ‘.

independent educational evaluation of the child. The

independent evaluation must be, conducted by a qualified

examiner who is“not employed by the public:agency responsible
" - for the education of. the child. :

- ‘b. The SEA will develop and maintain informatjon about where an
. . - independent edueational evaluation may be obtained and provide
this information to the par&nt upon reguest. ]
c. The independent evaluation must be,at public expense if the
parent disagrees with the evaluation obtained by the public -
' agency. The public agency, however, may initiate a due process
hearing to show that its evaluation is appropriate. If the
final decision is that the 'evaluation is appropriate, the
parent maintains the right to an independent education ‘evaluation
but aot at public expense. .
d. Where a parent initiates an independent evaluation of a handicapped
child at the.parent's expense, the results of the evaluation, when
provided by’the parents to the public agency:

1, Must be considered by the public agency in decisions made

-

- with respect to providing a.free and appropriate public
. education, and . .

L] i . ‘
2. May be presented as evidence at a due process hearing.
- pertaining to that child. <L ‘

$§ - N -

e. When a regilest for an independent educational evaluation is made by
- the hearing officer, the evaluation must be at public expense.

)
¢,

o Q . 2 | N
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Whenever an independent evaluation Js made at public expense,
the criteria under which the evaluation is obtained must be
consistent with that criteria the public agency utilizes and

Rust meet the minimum standards established by the State Education
gency.

2. Prior‘Notice and.Parental Consen;

a.

Notice . ’ .

a
The written notice provided to the parents of a handicapped
chidg will -be made available at a reasonable time before the
publi¢ agency proposes to change the identification, evaluation
Or educational placement of the child or to provide a free and
appropriate public education or if the public agency refuses

to change the evaluation, identification educatjonal placement
or to provide a free and appropriate publ?ikEagggijon, the

notice must include:

1. A full exp]anafion of the PROCEDURAL SAFEGUARDS, including
due process progedure, protection irn evaluation procedures,
least restrictive environment and confidentially of information.

« 2. A description of the action proposed or réfused by the

agency, an explanation of why the agency proposes or refuses

to take action, and a description of any options the agency

considered and the reasons why those options were

rejected. SN -

3. A description of the evaluation procedures, tests, records
or reports the agency uses as a basis for the proposal or
refusal. . - .

4. A description’of any other factors which are used or are
relevant to the agency's proposal or refusal.

5. Language understandabie to thg\genera1 public.

6. A statement in, the native language of the parent or other
mode of communication used by the parent, unless “it is
clearly not feasible to do so. , N

7. Translation orally or by othefq;;ans designed for the pérent’
# in his or her native language or othér mode of communication.

8. Assurance that the parent understands the content of the

"

notice. - 7
N, . 4
9. MWritten evidence that the requirements of this section
have beeh met. ) .
;9 i
A-5 -




b. Consent ’ . .

Parental consent must be obtained prior to:

1. conducting a preplacement evaluation' and

R , 2. initial placement of the handicapped child in a program
: - providing special educat1on and related services. .

- 3. Procedures Where Parent Refuses Consent

Section VII,-A., 2.(a), ( )y with the exception of (i i), page 31°. *
of the FY 78 APP, is incorporated. by reference. , .

4. Inform Parents of Free/Low Cost Legal Services

! l. The Utah State Board of Education will estab11sh and maintain a
register of free or low cost legal services, which it will make
available to the parent when the information is requested in - o
writing to the State Board of Education. In the event the parent
requests and the public agency initiates a hearing regard1ng the L
identification, evaluation-or placement of a handicapped child, the
agency respons1b1e for conducting the hearing will make this

1nformat1on ava11ab]e as part of the notice. . . . '
5. Reg1ster of Hearmg Officers . : .
The Utah State Board of Education will make available to each public I

agency a list of persons in.the.state trained to be impartial

hearing officers. The hearing officer’register will contain

only those persons who have successfully completed. the Utah State-
Board of Educatioh approved training program or other acceptable
training program for due process hearing officers.. The public

agency will se]ect and assign its hearing officers from this register.

., 6. Hearing R1ghts b

[] <

: Any party to a hear1ng has the right to: .
. :q. Be accompanied and advised by counsel an others with special .
T - knowledge or tra1n1ng with respect to the phgblems of handicapped
ch11dren. .

b.. Present-evidence and confront, cross—exam1ne and compel the
’ attendance of witnesses. .~

oo c. Prohibit the introduction of any evidence at the hearing which
has not been disclosed to that party at_ least five (5) days .
. prior tp the hearing. See definition of “days" in Section VII,

page 29, of the FY 78 APP. ~

- d. Obtain a wr1tten or electronic verbatim record of the hearing.
e.. Obtain written f1nd1ngs of fact and dec1s1ons

YT 12y
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8.

9. Administrative Appeal: Duties ‘of-Reviewing Officer

.

" 7. Parents Rights in Hearings L on

Parents are assured their right to‘have the child who is thd ¥
subject of the hearing present and to determine whether the hearing .
shall be open'or closed to&the public. <

Decision of Hearing Officer -and Appeal .

El

The hearing officer's decision shall be issued in accord with -
the following requirements: ’ .

~

a. Such decisian will be in writing and shall be sent by
bertified‘mail within 45 days after the request for the hearing
.- to the parents, to the Local Education Agency, and to their

. respective representatives;

The decision of the hearing officer will include findings of

fact, conclusion and reasons:for these findings and conclusions.
If the decision is to disapprove a proposed education program,

it will include a statement as to what is an adequate and

“appropriate eduqatidnal'program for the child. If the decision
is to approve a proposed educational program, it should include
a finding that a less restrictive program cduld not adequately
and appropriately serve the child's educational needs; °

r . . :
The decision of the hearing officer shall be based solely on
information and findings presented at the hearing;

!
A summary of the proceedings at the hearing will bé made into
which shall be included any materials or statements specifically
requested by any of the parties to appear in the record and
such summdry shall be made available to the parties to the hearing;»

The decision of the hearing officer is binding upon-the parents
and upon the Local Education Agency,-its officers, employees and
agents; unless a party to the hearing appeals the decision to
_the SEA or district cagrt of jurisdiction.

i&

. ' e
When a hearing is condutted by a public agency.other than the ‘
State Education Agency, any parties aggrieved by the findings *
and decision of the hearing officer.may appeal to the State
Education Agency.- The appeal and request for an impartial
review by the State Board of Education must be made in writing,
within 30 days of the receipt of ‘the héaring offjcer's decision,
to the State Board of Educatjon by the party appealing the

decision.’

3
L

If there.is an appeal, the State Board of Education shall ﬁrovide
for an impartial review of the hearing not later than 30 days
after the receipt of the request. The official or tribunal
canducting the review shall:

7

A7
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10.

11..

/_’ N - . ’ '
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»

1. Examine the entire hear1ng records RN

. 2. Insure the procedures at “the’ hgaring were consistent
with the requirements of due process; .

3. Seek additional evidence if necessaryy//;f a hear1ng
is held to receive’additional evidence, the r1ghts in
-Section VI, B.6. apply above.

4. Afford the parties an opportun1ty for oral or .written
argument, or both, af the discretjon of he rev1ew1ng
official; :

" 5. Make an independent decision on comp etion-of the.review;‘

6. Provide a copy of written findings “and the decision to the
parties within 30 days of the request for the rev1ew,

7. The decision made by the review off1c1a1-1s final, unless
a party brings a civil action” . -
i ‘ LT
Timelinés and Conventence of Hearings and ‘Reviews
a. The public agency-shall insure that not later than 45 days
after the receipt of a request for a hearing that:

S

1. A final decision is reached in the hearing; and.

2. A copy of* the decision is ma11ed to.each of the parties.,
b. The State Education Agency shall 1nsure that not later than
30 days:.after the receipt. of a request for an 1mpart1a] review:

-

1. A final dec1s1on is reached in the review; and

o

2. A copy of the decision is mailed to each of thexparties

c. A hear1ng or reviewing officer may grant spec1f1c extensions
of time ‘beyond the periods set out.

d. Each hearing and each reView involving oral arguments must

be conducted at a time and place wh1ch Js reasonably convenient
to the part1es 1nvo]ved

Imp}ementat1on Procedures - State Education Agency

»
Each public agency is prov1ded with a copy of the Annua] Program ’
Plan which outlines the requirements.for compliance with. PROCEDURAL

,SAFEGUARDS PR ) .

’

Each Local Education Agencx.app11cat1on must describe the policies
and procedyres to be: qt111zed in carrying out the provisions of
the A¢t. The Local Education Agency applicgtion, when submitted
to the State Education Agency, is approved’as to content and
periodic administrative program réviews will determine compliance.

. As a part of the comprehensive personnel development program,

inservice training is prov1ded the Local Education Ager~
the State Education Agency's Special Education staf<

A-8 . ‘1:31. )
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® - \ APPENDIX B s

< SAMPLE OPENING STATEMENT
:

Name .
Hearing Officer
Address - .-
"""""""""""""""""""""" .)"'""""""'""""'""'"'"'""""""" \
Child's Name, by and €hrough - : g - ‘
his/her father/mother, Petitioger
Name ) ADMINISTRATIVE DUE K
- ) ‘PROCESS. HEARING ' .
, Vs ' ) '
School District- i ) . <;\
e S — 2---------_:----;--'------------.‘ ....... -
" For the Petitioner: (1egal Counsel's name or representative)
‘ For the Respondent: (legal Counsel's gahme or representative)
® t vttt ot (o
. . The Impartial Due Process Hearing on behalf of (Child's Name), by and

through her father/mother (Petitioner s Name) is now convened at gtime) on

(date) in the glocation)

y . .
The Impartial Due Process Hearing Officer presiding is (Hearing Officer's

~Name) of (Address). - ' ,,Rt ) N
The Petitioner s (Child's Name), by and through her father/mother,

* (Petitioner's Name), who is represented by (Legal Counsel's Name). The .

Petitioner resides at -{Address). Counsel for the Petitioner is "a resident

attorn%) with the firm of (Firm's Name) of (Address). .

© - The Respondent is the (School Distr1ct) whose central office 1S:ZE>ated

at (Address) (Representative's Name) Director of Special Programs “for the

° o
(School District) will represent the Respondent in this matter. ({Legal
" . -Counsel's Name or Representative) is accompanied by Counsel of Record
|

(Legal Counsel's Mama). Counsel of Record for the (Schoo1 D1str1ct) is with
the firm of (Firm's Name) located at (Address)

‘133




The written request for th1s Hearing was submitted in writing by

(Petitioner s Name) on (Date) pursuant to Section 504 of “the Rehabilitation

)
Act of 1973 and Public taw-94-142—At-thattime;(Petitioner's Name)

indicaxed that he/she was initiating a “formal request for an' appeal

hearing before the (Name) Board of Education” on his/her request that
: \ o

a”(Reason for Request).

It is noted for the record that the Hedaring date gdate is 1in

o

compliance with the State Board of Education Amended Annual Program Plan

for FY 1978 Under Public Law 94-142, Part B (Chapter VII, 4.b.).

The purpose of this Impartiai Due Process Hearing is to provide
‘an oppqrtunity for both the parents and the\school district to meet before

\ €
- an unbiased individuai--the ImpartiaiKDue Process Hearing Officer--to
resolve differences which could not be resoiy'd through conference and
A .administrative review pursuant to Public Law 93-380 as amended by Public

Law 94-142 and the Utah State Board of Edutation Amended Annual Program

'Plan for FY 1978 under Part B of the EducatiQn of the Handicapped Act as

mended by Public Law 94-142, e

As Hearing Offigkr in this matter it is my'role to:
. 1. Conduct this Hearing_imr-an orderly manner

2. Provide an opportunity for full presentation of testimony and
- evidence from both parties.. |

3. Arrive at a decision based soiely)on the testimony and evidence
N presented during the Hearing

b It should be noted for the record that this is not a court of Yaw and

. y -I- o
matters involving technica] points of law are not germane. This is an
Vinappropriate forum for such .matters. —

It is germane and appropriate, however, that -this Hearing result in an

. Educational decisjon and to assure that both the parents and the School

i B-2 / ‘a




“course of this Hearing.

District have been given a full opportunity to present the reasons for their

. respective actions based op the evidence and testimony presented during the
To assure that bé&h parties involved in this Hearing have a fu]]

opportunity to present their evidence and testimony regarding this matter,

all comments wi}l be d1rected to the Hearing Officer. Only-the parties

. involved and witnesses will be recognized bygkhe Hearing Officer. There will

be no comments from observers ‘to these proceedings.

Ve
After I have asked the Petitioner, (Petitioners Name), a number oﬁ.

questions that must be entered in the record, the Hearing will proceed as
follaws: ° ' ! ' .- * '
1. Each side (the Petitioner or his representative, and the Respondent, °
or his representative;i'will be given an opportunity to make a
brief‘opening statement. The purpose of thiS‘statement is to
specify the reasons for requesting this hearing and to indicate what )
‘the Petjtioner and the. Respondent expect as an outcome of the Hearigg
.-No evidence r testimony régarding the matéer wil] be accepted
during these opening statements. There will be no discussion of
c_theSe opening remarks. : '
-~ .
Following thevopening statements, the-Petitioner-will be asked to
present his witnesses and évidence. Since thére will be an -
) opportunity for examination, crOSSaexamination!;nd re-examination.
_of each witness, all witnesses will-be asked to affirm that his

_testimony is the truth and the whole truth. Witnesses will be

called in the order requested by the Petitioner‘and the Respondent.

<




- ) . . . N -3 .
g -

’

\ " - ! ‘ ' ’ ‘
N QUESTIONS FOR THE PETITIONER .

*

—
.

Did you receive, read and understand all communications regarding this
) Hearing?

2. Did you receivé read and understand the written statement of your
rights as parents?

.3. Were you given the opportunity to access your child‘s sSchool recoras?

4. Were'you givenathe opportunity to name others who were given access to
your child's school records? '

. 5. Here you given the opportunity.tq‘obtain a copy o#:your child's school
records at the cost of copying? )

6. MWere you given the opportunity to seek an independent evaluation of
your{child? )

7. Were you given the opportunity to request that school personnel testify
at this Hearing? .

»>
L]

8. MWere you given the opportunity to request that others testify at this >

Hearing? . ‘

9. Is it your wish that‘this Hearing be open to the public?"
v h - 7 * ‘ &

SR OPENING STATEMENT FOR THE PETITIONER

#  (Reminder that the statement shou]d be brief and specify the reason .
for the hearing and any expected outcomes )

©

« ° " "7 OPENING STATEMENT FOR -THE RESPONDENT,

(Reminder that the statement should be brief and specify -the reason
for the hearing and any expected outcomes.) |,

CALL FIRST ﬂITNESS FOR THE PETITIONER , N

@
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' ' APPENDIX c

‘ - ' : ' SAMP‘LE CLOSING STATEMENT ™ ‘

A \

CONCLUDING REMARKS: - . <

Are there any additional statements or evidence whiah either party wishes

4

to have eﬁtered as part of the record of this Hearing?

v/ | ¢
TO PETITIONER:
. Does the Petitioner or.his representative wish to give a summary statement?
]
‘ ' ' TO RESPONDENT: . C e
s Does .the Respondent or his representative wish té\givé a summary statement?
—
< . - .
1 . ’ . N N ¢ : .
Summary : , . . B . ) \
. - U [}
- . .

Either the Petitioner, (Petitioner’'s Name), or tﬁeﬂéespondent,‘(Sehoof

.'District s Name) , ma{ request a verbatim record of this Hearing

As Hear1ng Officer I wi]] notify ail parties ‘in this matter of my decis1on

‘ T~ “within 15 working days as requ‘ireﬁ by, Chapter ‘I of the Amended Annua] Program
. Plan for FY 1978, Under Public Law 94- 142 Part B as Adopted by the State Board

of Education July 7, 1977. .
, > I¢
s Q ‘ » M . C-l .1"{\3. ‘.‘
- ERIC . N o T




Either partx may request a State-Level Review by contacting the Utah .
State Board of Educatién if dissat{s%ied with the decision and findings
rendered in this Héaringﬁ )

E?iher party may appeal to the Court of Appropriate jurisdigtion if
unsatisfied wiu;%me final order of the State Board of Education. _ ‘

It should be noted that (Child's Name) shall remain in his/her preseu.
educational placement a; provideg‘under Public Law 94-142 until receipt '
of the Hearing Officer's decision and findings and, if appealed to the Utah
State Board of Education shall remain in her presenéheducational placement®
during the pendency of any,proceediﬁgs conducted pufﬁuant to this section,

unless the State or local school district and the parents otherwise agree.
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Appendix D . s
T Y .

. . T
CONSTITUTIONAL AND LEGISLATIVE BACKGROUND ,

Constitutional Piotections

Through long-standing tradition, the states have provided

. ppblic education for almost all children in the United . *
S

.ates. But because many handicapped children were left «
outside traditional school patterns, constitutional gquar-
antees of equal treatment and due proéess were brought to
bear by advocates of handicapped children.

s ;

The Fifth Amendment (on due process) and the Fourteenth
Amendment (on due process—and equal protection) have
been cited as guaranteeing the rights of "handicapped
children to a public education. More recently, the w-°
Eighth Amendment has been cited as extending protection
to handicapped persons in institutions, because without
education, training and habilitation, the constitutional
right to be free from harm is violated [Halderman v.'

Pennhurst, C.A. No. 74-1345 (E.D\ Pa. December 23, 1977)].

@

Federal Case Law

The basis for the current right-to-education cases may be
traced to the landmark deeision in Brown v. The Board-of
Efucation-in 1954. 1In this decision, the U. S. Supreme
Court stated: . ‘ ‘

Today, education is perhaps* the most’ important
function of state and local governments.
Compulsory school attendance laws and the

. gredt expenditures for education both demon-
strate our recognition of the importance of
education to our democratic society. It is
required in the performance of our most‘basic
public responsibilities, even service in the
armed forces. It is the very foundation of
good citizenship. Today, it is a principal
‘instrument in awakening. the ¢hild to cul- -
tural values, in preparing him for later
professional training, and in helping him
to adjust normally to Ris environment.  In -
these days, it is doubtful that any child may
reasonably be expected to succeed in life if
he is denied the opportunity of an education

. (345 Uu.s. 483, 493), .

"D-1
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The.Brown°degision related to public school segredation on

the basis<of race, but the fundamental”/positions in‘the~
decision formed the basis of future arguments relating to
education for handicapped children.

The most useful concepts pertinent to the basic formula- -
tion of a right-to-education argument emanate from the

- principles of equal protection and due precess in the

U. S. Constitution. [qual protection relates to the idea
that individuals in‘'similar cirgumstances must receive
gsimilar treatment. Due process relates to the utiliza-
tion of fair procedures in reaching a decision. '

4
These two concepts are stated clearly in the landmark

“ cases relating to the right to education for handicapped

children: Pennsylvania Association for Retarded Children’

(PARC) v. Commonwealth of Pennsylvania, 334 F. Supp.

1257 (E.D. Pa., 1971) and Mills v. Board of Education of

the Distriét of Columbia,- 348 F. Supp. 866 (D. D.C. 1972).
. Y

. The PARC case was brought before the court by the parents

of 17 mentally retarded children and all other children
similarly situated. The court approved a stipulation pro-
viding that no mentally retarded child could be reassigned
or initially assigned to either a special education class
or a reqular’ education ¢lass or could be excluded from a
public school without a hearing before a hearing officer.
In addition, the court outlined a comprehensive, 23-step
due process procedure to be utilized in making any changes

relating to a mentally retarded child's educational status.

In the PARC decree, the court stated that:

. . . a mentally retarded person can
Benefit at any point in his life and
development from a program of education.

The court, believing in the benefits of education, went
on to require the state to locate, evpaluate, and reeval~
uate all school-aged children who. had been excluded from
public schools. Public schools were required to provide
retarded children.with a free, appropriate education, |
preferably in a regular classYoom.

Whereas the PARC decision specifically concerned mentally
retarded children, the Mills decision extended the due |
process procedures applied in PARC to all handicapped
children. The MIlls case established two basic safe-
guards applying to the public edueation of handicapped
children. First; exclusion from a public school pro-

D-2
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N F .
gram could not take place: unless 'suitable, alternative
educational services were provided, and second, there
must be a prior due process hearing and periodic review
of the child's educational status and progress.

Both, the Mills and PARGC cases established an increasingly
important educational concept that has come to be termed
"the least restrictive environment.". .The foundation of
this concept, as stated in PARC, follows: .

. ¢+ . among the alternative programs of
éducation and trainingjrequired by statute

to be avaibable, placement imr a regular

public school class is preferable to place-~
ment in a special, public school class, and
placement in a special. publit school class

is preferable to placement in.any other ,
type of education and.training. (343 F. )
Supp., 307). - J '

A - s

. . [} “ -fh . b
Feddral Legislation . o " v

Reactiné\to'risiné parental demands ands;to improved ed-
ucational technology demonstrated within the right to
education litigation, Congress, in a nearly unanimous
vote, enacted Public Law (PL) 94-142, the Education for
All Handicapped Children Act of 1975. Congress recog-
nizes that the education of all children is a_ responsi-
bility of state governments. MNevertheless, Congress < ~
also asserted the federal responsibility of providing
financial assistance to the states in order to provide
additional funds for the education-of handicapped chil~
dren. In return for thege funds, PL 94-142 reduires
each state .to adopt poll.ﬁes and procedures which are .
consistent with the Act and which guarantee the right

to education,for all handicapped children. ~ >

PL 94-142 expands the due process proce&urethhat were
set out in the prior litigation relatihg to the right
to education and the initial codification contaiped jn
PL 93-380 (The Education Amendments of 1974).. That law
required the provision of notice to parents and the
opportunity for an impartial hearing prior to the
change of any educational program for handicapped . ,
children. PL 94-142 ands these provislons to‘in-
clude the n}ght to counsel, the right to examine wit-
nesses, the'right to a verbatim record of thé hearing,
and the right to,a written decision within a specified
time period. PL 94-142 and the Office of Education

2
*




~

regulations implementing the law represent the most com-
prehensive statement of due process pertaining to handi-

.capped children to date,

3

An assotiated piece of legislation, the Rehabtlitation

© Act of 1973 (PL 93-112), contains provisions within

Section 504 that also impact on the education of handi-
capped children. Essentially, Section 504 is a state-
ment of rights for the handicapped. . It states:

No otherwise qualified handicapped indivi- "
dugl in the United States as defineds shall,
solely by reason of his handicap’, be ex-

cluded from participation in,: be denied the.
benefits of, or be suhjected to discrimina-

tion under any program or acgivity receiving
federal financial assist%nce . \\

' N t .
The pnovisions of Section 504 apply to all programs re-
ceiving federal assistance, regardless of level: pre-.

school,

elementary, secondary, postsecondary, adult or

vocational. The regulations published to implement the

Act specifically state thatfthey.were d;veloped'to con-
form to the provisions included in PARC, Mills, and .
PL 94-142) Section 504 carries sanctions in that non-
cOmpliance can involve the 1l6ss of all federal doldars,

whereas previous noncompliance
only the dollars allocafed under th

The legislation.noted above (PL 94- 142

th PL 94-142 endangeréd
Act. .

..Q.d'. .
nd Sec. 504,

PL 93-112) is- joined by #t1f1l another piece of legisdation,
The Developmentally Disabled Assistance and Bill of Rights,
(42 W.s.c. [s8s8] 6001-6080).- On April 2Q,.1981°, the _
United States Supreme Court, in a limited‘decision with
potqntially ‘widespread implications for institntional
rightg, has overruled' the Third Circuit and concluded ~
there i{s no mandatory obligatfion on states who réceive
funds under the Deyelopmental Disabilities Act .to-provide
hahilitation oy treatment in the least restrictive environ- -
menkt’ [Penhurst v Halderman,.49 USLW 4363 (U 'S. April 20,

1981)].

——

Many controversial issues remain. a8 a result of

-the Tenhurst Case. One issue seems .clear,’ however"nam€§y,
the legislation®failed to. put the stdtes om sufficient’,
notice that they woul'd have to provide. appropriate habili-

tation 4n the least restrictive sgétting.
such an obligation Congress must do so e

faifed to do in this sdituation. ‘ .

- “

For a more comprehensive discussion of uhe Penhurst Cas&
readers are encouraged to secure the }mxﬁhmg issue of ‘Mental

DYsability law Repprter where two articlies appear’.. One of

AN

In order to create
#plicitly,.which itd
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‘ " the articles consists of a summary, and analysis-of the con--

Q’.‘_ troyersial Pennhurst case and the other discusses the Supreme
Court issues, The Mental Disability Law Reporter may he
secured by writing the National Legal Resource Center for
Child Advocacy and-Prot:ectior}, 1800 M Street, N. W., 2nd
Flgor, South Lobby, Washington, D..C., 20036, Telephone
202-331-2250. ¢

Because P. L. 94-142, P, L, 93-112 and the Developmentally
Disabled Assistance Bill of Rights may be subject to signifi-’
cant changes in the years ahead due process hearing officers
and other parties involved in disputed cases involying the
handicapped would do well to rely fi?c on State statutes

a

and the Rules and Regulations promulfated thereunder.
. §
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RULES AND REGULATIONS -FOR. PUBEIC LAW 94-142
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S D

.
INDEX TO FEDERAL REGULATLONS )

~ IN RE: DUE PROCESS
ZERO REJECT: T . - e
1.. Sec. 300.300: SEA failure to insure compiiance with dates-certain
P *and. ages-certain requirement \ ‘
- - . 2. 'Sec. 300.302: SEA and LEA failure to comply with free residential
; . K placement requirement
. 3: Sec. 300.303: SEA and LEA failure to provide for proper
i functioning of hea{ing aids . )
4. Sec. 300.305: SEA and LEA failure to provide for program .
ry € -options including art, music, home economics, and vocational
education
Al ¥ ’ . .
- 5. _Séc. 300.306: SEA and LEA failure to proyide nonacademic -
services . i - )
“Sec. 300.307: SEA and LEA failure to provide physical education

- 6.

~

. 8.
l\:' 9.
.\/ , .

10.
N
\ A
_ ! -
‘ »
K3 o ﬁ

Sec. 300.320, 321, 323, and*324: SEA and LEA failure to1comp]y
with service priorities requirement

Sec. 300.401: SEA failure to insure.that ;hi]dnen placed by
LEA in private schools (a) receive special’education and related
services and (b) have all the rights of handicapped children

- served by the public schools .

Se€. 300.403: If parents place the child in private school,

SEA or LEA failure to provide services to the child according .
to Sec. 300.450-460, but either the SEA or the LEA may jnitiate
a due process hearing on the appropriateness of ah LEA program*

or the question of financial responsibility ., A

Sec. 300.451: If a child is in private sehool by parent

placement, SEA failure to provide for the child‘s participation-

in federally funded programs (failure to assure special education

or related services) or SEA failure tn insuge that LEAs comply

with Sec. 300.452-460 - N ‘

Sec. 3gQ.452, 453, 455: LEA failure to (a) provide special
education and related services to handicapped children in private
school, (b) provide such children a genuine opportunity to participate
in public programs, (c) provide them with special education and
related service’comparable in quality, scope, and participation to
. those for handicapped children in public programs, and (d) use
funds consistent with requirements for nondiscrimination in publig
programs (per Sec. 300.456, 457, 458, 459, and 460)
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* NONDISCRIMINATORY ALUATION: ) ‘
1. Sec. -300. 530- SEA or LEA failure to select and administer - ’
testing and eyaluation materials“and procedures that are not \\\\
v racially or c 1tura11y discriminatory
' 8 x . I
2. Sec. 300:531: \SEA or LEA failure to do individualized evaluation '
(peft Sec. 300. §32 ) before initial placement o
% .
3. Sec. 300.532: SEA or LEA failure to comply with eva]uat1on
procedures befora initial placement . . -

\ . 4. Sec.. 300.533: SEA or LEA failure to comply with p]acement
. prqﬂbdures, 1nc1ud1ng interpreting evaluations,

. 5. Sec. 300.534: SEA of LEA failure to review the child's individualized
o educatign program (IEP) and.perform reevaluation every three years -
. or moré&often .if warranted or requested by parent -
'

_INDIVIDUALIZED EDUCATION PROGRAMS:

1. Sec. 300.341: SEA failure to proV1de for IEPs for hand1capped
ch11dren in pr1vate schools

* Ll
- 2. Bec. 300.342: SEA or LEA faﬂure to comply with deadline for ‘
R IEP development (at:the beginning of the school year) 4

. N A
3. Sec. 300.343: SEA or LEA failure to initiate the meeting,
have the conference when tequired, or review the IEP annually

4. Sec. 300.344: .SEA or LEA failure to have all requ1red partzes
- at the IEP meeting

o . . 5. Sec. 300.345: SEA or LEA failure to provide for parent's
lpart1c1pat1on at the IEP meet1ng
! ‘ 6. Sec. 300.346: SEA or LEA fa11ure to write an IEP with proper
t ’ content :

7.7 Sec. 300.347: SEA’or LEA,failure With respect td handicapped

: children in private school to initiate or conduct an IEP meeting, -
< b . have private school participation at the meeting, or’ rev1ew 1EPs
‘ annually

P

. f e Lt .

8. Sec. 300.348: SEA»Or LEA failure with respect to children-enrolled
in both public and priyate schools to have’an IEP.meeting or
have private school paFticipation at the meeting

9. Sec. 300.3422 SEA or LEA failure to provide spec1a1 edueat1on
and related erV1ces as required by the child's IEP

P
R -
.
. . -
. . . .
. - .
£, .
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’

LEAST RESTRICTIVE ENVIRONMENT: N ,
1. Sec. 300.550(b): SEA or LEA failure to comply with the LRE
requirement ’ .
Se¢. 300.551: SEA or LEA failure to insure a continuum of
alternative placements, including, separate education and
resource or itinerant teachers o :

Sec. 300.552: SEA or LEA failure té make an annual deter-
mination of placement, based on the child's IEP, yas close-as
possible to the child's homes make program alternatives )
available to the extent necessary to implement the child's .
IEP; place the child in the school he would attenthif he

were not handicapped, unless his IEP calls for a different
placement; or consider apy potertial harmful effect of
placement on the child or the quality of services he needs

-

Sec. 300.553: SEA or LEA failure to provide or arrange for
nonacademic and extracurricular~services and activities in

the LRE . : T

Sec. 300.554: SEA failure to implement the LRE for handicapped 7
children in public-and private institutions (other than schools)

ec.«300.561: SEA failure to notify parents concerning the . 9
adoption of the state plan -and amendments and major identification,
location, and evaluation activities '

hd ) )
. Sec. 300.562:” SEA or LEA failure £o grant parents access to
records concerning their childrea, upon request, and:before
.the IEP meeting or due process hearing at which the issue is
the child's identification, evaluation, or’placement, and to
comply with the required elements or parent access '

'3.- Sec. 300.563: SEA or LEA failure to keep record of parental access

4. -Sec. 300.566: .SEA or LEA failure to charge reasonable fees for . °
copying of records (not excessively high fees) v .

»

5. Sec. 300.567, 568, 569, and 570: SEA or LEA failire to amend
records at parent's request .

Sec, 300,573z SEA<or LEA failure to destroy information not
nee&ed to serve the child, at parent's request

“<>
-
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EDUCATION OF THE HANDICAPPED REGULATIONS
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. -~ - Education of the Handica
ASSISTANCE TO STATES FOR EDUCATI

pped Regulations
ON OF HANDICAPPED CHILDREN

. - (34 Code of Federal Regulations Part 300), ~

i

Subpart A—General

\PL}RPOSE. APPLICABILITY, AND GENERAL
* . PROVISIONS REGULATIONS

Reg, 306.1 Parpose.

The purr‘e of this part 1§ -

(a) Ta insure that-all handicapped children have available
to them a free appropriate public education which includes
special education and rclated services to meet their unigue

' needs, .
*(b) To insure that the rights of handicapped children and
their parents are protected, >

(c) To assist States and localitics to provide for the edu(:ib

+ ™tiq@ of all handicapped children, and

(d) To assess and insure the effectiveness of efforts to
educate those children: .

(20 U.SC 1401 Note)

-

Reg. 300.2 Abplicabilify to State, local, and private
agencies. . . .

(a) Stares.. This part applies to-each State which feceives
payments under Part B of the Education of the Handicapped

Act.

" (b) Public agefes within the Stare. The annual program
planis submitted by the State educational agency on behalf of
the State as a whole. Therefore, the provisions of this part
apply to all political subdivisions of the State that arc in-
volved in the education of handicapped children. These
would igelude: (1) The State educational agency. (2) local
educational agencies and intermediate educational units, (3)
other State agencies and schools (such as Departments of
Menta! Health and Welfare and State schools for the deaf or
blind). and (4) State correctional facilities. ‘

(c) Private schools and facilities. Each public agéncy in
the Statce is responsible for insuring that the rights and protec-
tions under this part are given to children referred to or placed
in private schools and facilities by that public agency,

(Sce Regs 300 400-300 403) J
0 U.S.C. 1412(1), (6). 1413(a); 1413(a){4)(B))

Comment. The requirements of this part are binding on cach
public agency that has direct or delegated authority to provide
special education and related services in a State that receives funds

* under Part B of the ‘Act, regandless of whether that agency is

*receiving funds under Pant B..
*

b

P
-

SUPPLEMENT 45
APRIL 3, 1981

.

Reg. 300.3 Reguldtions that "apply to. Assistance to
States for Education of Handicapped Children.

(2) Regulations. The following regulations apply to this
program of Assistance to States for Education of Handi-
capped Children.

(2) The Education Division General Administrative Regu-
lations (EDGAR) in 34 CFR Part 76 (State-Administered
Programs) and Part 77 (Definitions).

(2) The regulations in this Part 300. -

(b) How 10 use regulations: how 1o apply for funds. The °

.**Introduction to Regulations of.the Education Division'" at

the beginning of EDGAR includes general information to
assist in—

(1), Using regulations that apply to Education Division
programs; and
- (2) Apply for assistance under an Education Division pro-_

. gram.

(20 U.S.C. 1221e-3(a)(])) .
[Amended in 45 Eed. Reg. 22531 (April 3,+£980).)

~

¥

DEFINITIONS

Comment  Definitions of terms that are ysed throughout thesc
regulations are included in this subpart. Other terms are defined in
the ‘specific subparts in which they are used. Belpw is a hist of thase
terms and the specitic séctions and ‘subparts in, which they are
defined:

. M .
Consent (Section 300.500 of Subpart Ey~
Destruction (Scction 300.560 of Subpart E) ’
Direct sgrvices (Section 300.370(b)(1) of Subpan C)
Evaluation (Scction 300.500 of Subpan E)
First priority children (Section 300 320(a) of Subpart C)-
Independent educanonal evaluation (Section 300 503 ot Subpan E)
Individualized education program (Scction 300.340 of Subpan C)
Participating agency (Section 300.560 of Subpart E),
Personally identifiable (Scction 300 500 of Subpart E) _
Private school handicapped children (Section 300.450 of Subpart

D) o

Public expense (Section 300.503 of Subpart E)
Second priority children {Section 300 320(b) of Subpart C)
Special definition of *State’" (Scction 300.700 of Subpan G)
Support services (Section 300.370(b)2) of Subpan C)

REG. 300.3

,
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(' 7eg. 300.4 Free appropriate public education.

MAs used 1n this part, the term *‘free appropnate pubhic
education”” means spccial education and related services
which:

(2) Age provided at public expense. under public supervi-
ston and'direction, and without charge.

(b) Meet the standards of the State educational agency,
including the requirements of this part,

{c) Include preschool, clementary school, or secondary
school education in the State involved, and

(d) Are provided in conformity with an individualized
education program which meets the requirements under
Regs 300.340-300.349 ot Subpart C.

(20 U:S.C 1401(18)

~

Reg. 300.5 Handicapped children.

{a) As used in this part, the jerm **handicapped children''
means those children evaluated 1n accordance withy

™  Regs 300 530-300.534 as being mentally retarded, hard of
hearing, deaf, speech impaired, visually handicapped, seri-
ously emotionally disturbed, orthopedically impaired, other
healthimpaired, deaf-blind, multi-handicapped, or as having
speaific learning disabilities, who because of those impair-
ments need special education and related services.’

(b) The terms used in this definition are defined as follows:

({)*"Deaf"* means a heaning impairment which is so severe

( tthe child is impaired in processing linguistic information
" .ough heaning s wiith or without amplification, which ad-
versely affects educational performance. '

(2) "Deaf-blind"* means concomtant hearing and visual
inipairments, the combmation of which causes such severe
communication and other developmental and educational
problems that they cannot be accommodated in special edu-
€ation programs solely for deaf or blind children.

(3)"Hard' of Hearing” means a hearing impairment,

whetlter permanent or fluctuating, which adversely atfects a

child’s educational performance but which is not included

under the definition of **deaf’” in this section.

(4) "*Mentally retarded’’ means significantly subaverage

*  genenl intellectual functioning existing concurrently with
deficits in adaptive behavior and” manifested during the de-
velopmental period, whichadVersely affects a child's educa-
nonal performance. .

(5) **Muluhandicapped' " means concomitant impairments
(such as mentally retarded:blind, mgntally retarded-
orthopedically impaired, eitc ), the combination of which
causes such severe éducagonal probléms that they cannot be
accommodated in special education programs solely for one
of the impairments The term does not include deaf-blind
children. s

(6) ""Orthopedically impaired’’ means a severe orthopedic
impairment which adversely affects a child’s educational

performance. The term ifkludes impaitments caused by con-
"genital anomaly (e g , clubfoot, absence of some member,
. fc.), impairments caused by disease (e.g. poliomyelitis,

s

9
REG. 300.4
)
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o
bone tuberculosis, etc.), and impainments from other causes
{¢ ¢ . cerchral palsy, amputations, and fractures or burns
which cause contractures).

(7) *Other health inpaired’” means
(1) having an autistic condition which is manifested by
severe communication and other developmental and educa-
tonal problems: or
(1) having himued strength, vitahty or alterness, due to
I¢ o1 acute health problems such as a heart condition,
tubercdlosis, rheumatic tever, nephnins, asthma, sickle cell
anenua, hemophiha, epilepsy, lead poisoning, leukemia, or
diabetes, which adversely aftccts a child's educational
performance

(8) *"Seriously emotionally disturbed"* is defined as
follows:

(i) The term means a conidition exhibiting one qr more pf
the following characteristics over a long period of time and%)
a marked degree, which adversely affects educational
performance:

(A) An inability to learn which cannot be explained by
intellectual, sensory, or health factors;

(B) An 1nability to build or maintain salisfactory interper-
sonal relationships with peers and teachers;

(C) Inappropriate types of behavior or feelings under nor-
nfal circumstances; .

(D) A general pervasive mood of unhappiness or depres-
sion; or

(E) A tendency to develop physical symptoms or fears
“associated with personal or school problems.

(i) The term includes children who are schizophrenic. The
term does not include children who are socially maladjusted,
unless it is determined that they are seriously emotionally
disturbed. .

(9) ““Specific learning disability . means a disorder in one
or more of the basic psychological processes involved in

- understanding or in using language, spoken or written, which
may marifest itself in an imperfect ability to listen, think,

* speak, read, write, spell, or to do mathematical calculations.
The term includes such conditions as perceptual handitaps,
brain injury, minimal brain disfunction, dyslexia, and de-
velopmental aphasia. The term does not include children who
have learning problems which are primarily the result of

. visual, hearing, or, motor handicaps, of mental retardation, of
emotional disturbance, or of environmental, culwral, or.
economic disadvantage. .

(10) **Speech impaired*" means a communication disorder
such as stuttering, impaired articulation, a language impair- «
ment, or a voice impairment, which adverszly affects a
child's’educational performance. °

(11) **Visually handicappéd"* means a visual impairment
which, even with correction, adversely affects a child's edu-
cational performance. -The term includes both partially
seeing and blind children.

(20 U S C. 140111),(15))

(Subparagmpim (b)(9) amended in 42 Fed. Reg. 65083 (Dec. 29,
1977).]

(Subparagraphs (bX7) and (b)(8) amended 1n 46 Fed. Reg. 3865
(Jan. 16, 1981).) - .
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Reg. 300.6 Include. 4 .

As used in this part, the tenn “include™ means that the
items named are not all of the possible items that are covered,
whether like or unlike the ones named.

Y ousc. 1417)

keg. 300.7 Intermediate educational unit,

As used in this part, the term "*intermediate educational
unit™ means any public autHegity, other than alocal educa-
tional agency, which: ‘

(a) Is under the general supervision of a State educational
agency; ,

(b) Is established by State law for the purpose of providing
free public education on a regional basis; and

(c) Provides special education and related services to
handicapped children within that State. )

(20 U.S.C 1401 (22))

Reg. 300.8 Local educational agency.

(a) For the purposes of this part, the term **local educa-
tional agency™" also includes intermediate educational units.

(20 U.S.C. 1401 (8))
[Amended in 45 Fed. Reg. 22531 (April 3, 1980).]

Reg. 300.9- Native language. \ ¢

As used in this part, the term **native language’ has the
meaning given that term by section 703(a)(2) of the Bilingual
Education Act, which provides as follows:

The term "*native languagé’", when used with reference to a
person of Hnuted English-speaking ability, means the language
normally used by that person, or in the case of a child, the fanguage
normally used by the parents of the child.

»*
(20 U.S.,C. 880b-1(a)t3); l40|(2|)).

Comuhent Scctio}i 602(21) of the Education of the Handicapped
Acl states that the term *"native language'” Has the same meaning as
the defimtion from the Bilingual Education Act. (The term is used in
the prior notice and evaluation sections under Reg. 300.505(b)(2)
and Reg. 300.532(a)(1) of Subpart E.) In using the term, the Act
docs not prevent the following means of communication:

(1) In all direct contact with a child (including evaluation of the
child), «ommunication would be in the language normally used by
IL\c child and not that of the parents, if there is a differenge between
the two

€2) If a pesson is deaf or blind, or has no written language, the
mode of communication would be that normally used by the pcrsor
(such as sign language. bruille, or oral communication)

SUPPLEMENT 45
APRIL 3, 1981

- .

3

Reg. 300.10  Parent,

As used in this part, the term **parent”* means a parent, a
guardian, a person acting as a parent of a child, ora surrogate
parent who has "been appointed in accordance with
Reg. 300.514.  The term does not include the State if the
child is a ward of the State. 4
(20 U.S.C. 1415)

»

Comment. The term **parent™ is defined 10 jnclude persons
acting in the place of a parent, such as a grandmother or stepparent
with whom a child lives, as well ag persons who are legally respon-
sible for a child’s welfure. |

Reg. 300.11 Public Agency.

| Asused in this part, the term **public agency "’ includes the
State educational agency, local educational agencies, inter-
mediate educational unifs, and any other political subdtvi-
sions of the State which are responsible for providing educa-
tion to handicapped children.

(20 U.S.C. 1412(2)(B); 1412(6); (1413(a))

Reg. 300.12 Qualified. ,

As used in this part, the term **qualified’* means that a
personhas met State educational agency approved or recog-
nized certification, licensing, registration, orother compara-
ble requirements which apply to the area in which he or she is
providging special education or related services.

(20 US.C. 1417(b)) \
vd

" ° Reg. 300.13 Related services. v

(a) As used in this part, the term *‘related services'” means
transportation and such developmental, corrective, and other
supportive services as are required to assist a handicapped
child to benefit from special education_and includes speech
pathology and audiology, psychological services, physical -

.and occupational therapy, recreation, early identification ard
assessment of disabilities in children, counseling services, ™
and medical services for diagnostic or evaluation purposes. -+
The term also includes school health services, social work
services in schools, and parent counseling and traing g

(b) The terms used in this definition are defined as fo lows.

(1) " Audiology”" includes: .

(i) Identification of. children with hearing loss;

(i) Determinatidn of the range, nature, and degree of
hearing loss, including referral for medical or other profes-
sional attenfion for the habilitation of h}earing;

L]

REG. 300,13
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< (iii) Provision‘ of habilitative activities, such as language

abilitation, auditory training, speech reading (lipreading).
hearing evaluation, and spgech conservation; .
(iv) Creation and administration of programs for preven-

tion of hearing loss;
(v) Counseling and guidance of pupils, parcnt:. and
teachers regarding hearing loss; and

. (vi) Determination of the'child’s need for group and indi-

vidual ampllﬁcallon selecting and fitting an appropriate aid,
and evatudting the effectiveness of amplification.

(2) **Counseling services'® means services provided by
qualified social workers. psychologists, guidance coup-
selors, or other qualified personnel.

(3) *"Early identification’* means the implementatidn of a
formal plan for-identifying x disability as early as possible in
a child’s life. -

(4) ‘*Medical services’* means services provided by a
licensed physician to detérmine a child's medically related
handicapping condition which results in the child’s need ior
special education and related services.

(5).**Occupational therapy'’ includes:

(i) Improving, dcveloplng or restoring functions impaired
or lost through illness, injury, or dcpnvation

(i) Improving ability to perform tasks for independent
functioning when functions are impaired or lost; and

(iti) Preventing, through early intervention, initial or
further impairment or loss of function.

(6) **Parent counseling and training"’ means assisting par-
ents in understanding the special needs of their child and

( nroviding parents with information about child development.

(7) *'Physical therapy'' means services provided by a
qualified physical therapist

(8) **Psychological serviges™" include:

(i) Administering psychological and educational tests, and
other assessment procedures;

(ii) Interpreting assessment results;

(iii) Obtaining, integrating, and interpreting information
about child behavior and conditions relating to leamning. -

(i) Consulting with othersstaff members in planning ~

schoob programs to mect the special needs of children as
- indicated by psychological tests, mtcrvncws and behavioral

evaluations; and

(v) Planning and managing a program of psychological
services, including psychological counscling for children
and parents.

9 “Recreation”” includes: :

(i) Assessment of leisure function;

(ii) Therapputic recreation services;

(iit) Recreation programs in schools and community agen-
cies; and

(iv) Leisure education. :

(10) **School health services'* means services provided by
a qualified school nurse or other qualified person.

l"“"G 300.13 ;
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(1T) **Social work services in schools’” include:

+ (i) Preparing a socidl or developmental history on a handi- -

capped child: .

(1) Group and individual counschng with the child and
family;

(iil) Working with those problems in a child sdiving sftua-
tion (home, school, and community) that affect the child’s
adjustment in school; and

(iv) Mobilizing school and community resources to enable
the child to receive maximum benefit from his or her educa-
, tional program. / L

(12) **Speech pathology'’ ingludes:

(i) Identification of children’ with speech or language
disorders; .

(ii) Diagnosis and appraisal of specific speech or language
disorders; -

(iii) Referral for medical jor other professional attention
necessary for the habilitation of speech &r language
disorders;

(iv) Provisions of speech and 1anguage services for, the
habilitation or prevention of communicative disorders; and

(v) Counseling and guidance of parents, children, and
teachers regarding spccch and language disorders.

(13) “‘Transportation’’ includes:

. (i) Travel to and from school and between schools,

(ii) Travel in and around school buildings, and

(iii) Specialized equipment (such as special or adapted
buses, lifts, and ramps), if required to provide special trans-
portation for a handicapped child.

(20 U.S.C. 1401(17))
-0

b

Comment. With respect to related services, lhc Senate Report
states:

The Committee bill provides a definition of “rclatcd services,"’
making clear that all such related services may not be required for
each individual child and that such term includes carly identification
and assessment of handicapping conditions and the provision of

. services to minimize the effects of such conditions.

(Senate Report No. 94-168, p. 12 (1975)) :

The list of related services is not exhaustive and may include
other developmental, corrective, or suppomvc services (such as
artistic and cultural programs, and art, music, and dance therapy), if
they are required to assist a handicapped child to benefit from
special education. .

There are certain kinds of services which might be provided by
persons from varying professional backgrounds and with a variety
of operational titles, depending upon requirements in individual
States. For example, counseling services might be provided by
social workcrs“psychologists or guidance counseldrs; and
psychological testing might be done by qualified psychological

9
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t .
’ - exanuners, psychbmetrivts. or prychologasts, depending upon State
: standards ‘
Euach rekuted ervice defined under this part may include appro-
pniate adunnistrdfive and supervisory attivities that ire necessary
for program planmny, management, and cvaluation,

.
L]

Reg. 360.14 Spécial edpcation.

(a)(1) As used in this part, the term **special education™

" meuns speciully designed instruction, at ro cost to the parent,

to meet the unique needs of a hundicapped child, including

classroom instruction. instruction in physical cducation,

* home instrugtion, and instruction in hospitals and
institutions, .

(2) The term includes specch pathology, or any other
related service, if the scrvice consists of specially designed
instruction, at no cost to the parents, to meet the unique needs
of a handicapped child, and is considered *‘spectal educa-"
tion’* rather than a **related service* under State standards. .

(3) The termy also includes vocational education if it con-
sists of specially designed instruction, at no cost to the
parents. to meet the unique needs of a handicapped child.

(b) The terms in this definition are defined as follows:

(1)**Atno cost™ means that all specially designed instruc-
tion-is provided without charge, but does not preclude inci-
dental fees which are nornnally charged to nonhandicapped
students or their parents as a part of the regular education
program.

(2)"‘Ph_v¢£\| education’* is defined as follows:

(1) The term means the development of:

(A) Physical and motor fitness;

(B) Fundamental motor skills and pattems; and |

’ * (O) Skills 1n aquatics, dance, and individual and group

games and sports (including intramural and lifetime sports).

(1) The termy tncludes special physical education, adapted

physical education, movement education, and motor de-
velopment. ‘

(20 US C 1401(t6)

|

>

(3) **Vocational education'* means organized educational
programs which are directly related to the preparation of
individuals for pard or unpaid employmem, or for addittonal
preparation for a career requiring other than a baccalaureate
or advanced degree . .

(20 U'S C 1401(16))

' Comment (1) The definttion of **special educition™ is a particu-
larly unportant one under these regulations. stnce a child is nat
handicapped unless he or she needs special education (See the
dcﬁn!non of “*handicapped children’” 1nt sectron 300 5.) The defi-

nitton of *“related services' (section 300 1) also depends on this '

!. ‘ .
'\ . : edsS )
SUPPLEMENT 45"
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defintion, since a related service must be necessary for a child 1o
benefit from wpeciul education Therefore, if a child does not need
speett cduciation, therogin be no *related services,"* and the child
(because not " handicappla) isnol covered under the Act.

(2) The above defimtion of
Vocational Education Act of {%§3. as amended by Pub. L. 94.482,
Under that Act, ** vocational edubiation™ includes industral arts and
consumer and homemahing education programs.

Subpart B—State Annual Program %
Plans and Local Applications

ANNUAL PROGRAM PLANS-»—GENERAL

Reg. 300.110 Condition of assistance.

In order to receive funds under Part B of the Act for any
fiscal year, a State must submit an annual program plan to the
Commissioner through its State educational agency.

(20 U.5.C. 1232c(b). 1412, 1413)

"Reg. 300.111 Contents of plan.

&

Each annual program plan must contain the provisions
required in this subpart.

(20 U.S.C. 1412, 1413, 1233c(b))
ANNUAL PROGRAM PLANS—CONTENTS

Reg. 300.121 Right to a free apprapriate public
education. -

(a) Each annual prograin plan must include information
which shows that the State has in effect a palicy which
insures that all handicapped childrgn have the right to a free
appropriate public education within the age ranges and
timelines under Reg. 300.122.

(b) The information must include a-copy of each State
statute, court order, State Attorney General opinion, and
other State document that shows the source of the policy.

(c) The information must show that the policy:

(1) Applies to all public agencies in the State; .

(2) Applies to all handicapped children; -

(3) Implements the priorities established under
Reg. 300.127(a)(!) of this subpart; and

(4) Establishes timeliness for implementing the policy, in
accordance with Reg. 300.122.

(20 U.S C. 1412(1), (2XB). (6); 1413(a)3))

? >

" REG. 300.121

¢
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Q 4. 300.122 Timeliness and ages for free appropnate
public educahon

(&) General. Each annual program plan must include in
detail the policges and procedures which the State will under-
take or has undertaken in order to,insure that a free appropri-
mcLubhc education 1s available for all handicapped children

aged three through cighteen within the State not later than

September 1, 1978, and for all handicapped childien aged

three through -twenty-one within the State not later than'

September 1, 1980.

(b) Documents relaung to tunehiness. Each annual pro-
gram plan 1nust include a copy of each statute, court order,
attorney general dectsion, and other State document which
demonstrates that the State has-established tmelines in ac-
cordance with paragraph (a) of this section.

(c) Exception The requirement in paragraph (a) of this
section does not apply to a State with respect to hdndlcapped
children aged three. four, five, eighteen, mneteen, twenty, or
twenty-one to the extent that the requirement would be incon-
sistent with State law or practice, or the order of any court,
respecting public education tor one or more of those age
groups in the State.

(d) Documenis relatmg 1o excepnions. Each annual pro.
gram plan must:

(1) Describe in detail the extent to which the exception in

" paragraph (¢) of thrs section applies to the State, and

(2) Include a copy of each State law, court order, and other

document which provides a basis for the exception.

U S.C 1412(2)B))

B »
’

Reg 300. 123 Full educational opporlunny goal.

Each dnnual program p!an must lncludc in detailehe
polictes and pro"edures which the State will undertake, or
has undertaken, in order to insure that the State has a goal of
providing full educational opportunity to all handlcapped
children aged birth through twenty-one.

(0 USC 14122)(A)

L

N

.

Reg. 300.124 Full educational opportunity goal—-éata
requirement.

Beginning with school year 1978-1979, each annual pro-,
gram plan must contan the following inforination.

(a) The estumated number of handicapped children who
need special education and related services.

C ’

’

oa 300 122 ,

.EMC SN
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(h) For the current school year’

(1) The number of handicapped children aged birth
through two, who are receiving special education and related
services, and N

(2) The number of handicapped children:

(1) Who e receiving a free appropriate public education,

(1i)) Who neccd, but are not receiving a freé appropriate
public education,

(i) Who are enrolled in public and private institutions and
afe receiving a free appropriate public education, and

(iv) Who are enrolled in publlc and private institutions and
are not receiving a free appropriate public education.

(c)The estimated numbers of handicapped children who
are expected to receive special education and related services
during the next school year.

(d) A description of the basis used fo determine the data
requircd under this section,

(e) The data required by paragraphs (a), (b), and (c) of this
section must be provided:

(1) For each disability category (except for chlldren aged
birth through two). and

(2) For each of the following age ranges: birth through
two, three through five, six through seventeen, and eighteen
through twenty-one. .

(20 U S C 1412(2%A)

-
-

Camment {9 Fart B of the Act, theterm "dlsabuuy” is used
interchangeabty with **handicapping condition’’. For consistency
in this regulation, a child with a **disability"’ means a child with one
of the impairments listed in the definition of ‘*handicapped chil-
dren’” in Reg 300 5, 1f the child needs special education because of
the impairment. In essence, there is & continuum of impairments.
When an impairment is of such anature that the child needs special
education, it is referred 1o as a disability, in these regulations, and
the child 1s a **handicapped’’ child.

States should note that data required under this section are not to
be transmutied to the Commussioner in personaily identifiable form.

Generally, except for such purposes as nonitoring and auditing,.

neither the States nor the Federal Government should have to collect

data under this part in personally jdentifiable form.
)

4

L4

Reg..300.125 Full educahonal opporlunny goal—-
timetable.

(a) General requirement. Each annual program plan must
contain a detailed timetable for accomplishing the goal of
providing full educational opportunity for all handicapped
children.

1:"n R , .
E-9 . v o
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(b) Coment of tmetable, (1) The imetable must indicate
what percent of the total estimategdumber of hundicapped
«children the State expects to have full educational opportu-
nity in each succeeding school year.

(2) The data required under this paragraph must be
provided.

(i) For cuch disability catgfory (except for children aged
birth through two), and ‘v

.(ii} For cach of the following age ranges: birth through
two, three through five. six through seventeen, and cighteen
through twenty-one.

(20U S C 14122nA)

- ) ’
Reg. 300.126 Full educational opportunity goal—
facilities, personnel, and services.

(@) General s equirement. Each annual program plan mut
include a description of the kind and number of facilities,
personnel, and services necessary throughout the State 10
meel the goal of providing full educational opportunity for all
handicapped children. Thé State educational agency ‘shall
include the data required under paragraph (b) of this section
and whatever additional data are necesSary to meet the
requirement, \

(b) Statisncal description. Each annual program plan must
include the following data:

(1) The number’of additional special class teachers, re-
source reom) teachers, and itinerant or consultant teachers
needed for each disability category and the number of each of
these who are currently employed in the State.

(2) Thewnumber of other additional personnel nceded, and

. the number currently employed inthe State, includlniz school
psychologists. school social workers, occupational
therapists. physical therapists, home-hospital teachers,
speech language pathologists, audiologists, teacher aides,
vocational éducation teachers, work study coordinators,
physical education teachers, qtherapeutic recreation spe-
cialists. diugnostic personnel, supervisors, and other instruc-
tional and non-instructional staff. > .

(3) The 1otal number of personnel reported under para-
graph (b} (1) and (2) of this section, and the salary, costs of
those personnel. .

(4) The number and kind of facilities needed for handi-
capped children and the nuraber and kind currently in use in
the State, including regular classes serving handicapped
children, self-contained classes on a regular school campus,
resource rooms, private special education day schools, pub-
lic special education day-schools, private special education
residential schools, public special education residential

.

s
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schools, hospital programs, ofupational therapy facilities,
physical therapy Facilities, public sheltered workshops, pri--
vate sheltered workshops, and other types of facilities.

(5) The total nymber of fransportation units needed for
handicapped children, thenumber of transportation units
designed for handicapped children which®are in use in the
State, and the number of handicapped childrensvho use these
units to benefit from special education. . .

(c)Duta categories. Thedata required under paragraph (b)
of this scetion must be provided as follows:

(1) Estinyages for serving all hangicapped children who
require spetial education and,related services, ,

(2) Current year data, based on the actual numbers of
handicapped childrenreceiving special education and rélated
services (as‘reported under Subpart G), ‘and

(3) Estimates for the next sehool-year.

(d) Rationale? Eaclt annual program plan nfust inglude a
description of the means used to determine the number and
salary costs of pessonhel. . :

(20 US.C. 141202)A)’

.
-

Priorities.

' (a) General Neyuirement. Each annual program plan must
include informatioy Which shows that: _ "

(1) The State has established prigrities which meet the
requirements under Regs. 300.320;300.324 of Subpart C.

(2) The Stalc prioritics meet the timelines under Reg.
300.122 of this subpart, and . .

(3) The Elale has made progress in meeting those
timelines. ,

(b) Child data, (1) Each annual program plan must 'show
the number of handicapped childfen known by the Staie to be
in each of the first two priority groups named in Reg. 300.321,
of Subpart C: ’

(i) By disability cafegory, and

(ii) By the age ranges in Reg. 300.124(e)(2)-of this sub- z
14

rt. ”
pa(c) Activities and resources. Each annual p}ogram plan
must show for cach of the first two priority groups:

(1) The programs, services, and activities that are being
carricd out in the State, :

(2) The Federal, State, and local resources that have been
committed during the current school year, and

(3) The programs, services, activitics, and resources that
are to be provided during the next school year,

(20 U.S.C. 1412(3)

tl

o I

<
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1andncap ped children.

(2) General requirement Each annual program plan must
include in detiLihe poticies and prmcdurc\ which the State
will undertake or hos undertaken to insure that:

(1) Al chuldren who arc handicapped, regardicss of the
severity of, their handicap, and who are tn need of specjal
education and related-services are identified. located, and,

evaluated; and

(3) A pract:cal ‘method is developed and implemented to
determine which children are currently recewving aeeded
special education and related services and which children are
not currently recciving ncéded \pccml education and related

services

{b) Infornuition. Each annual program plan must.

" (1) Designate the Staf® agency (if other than the State
educational agency) respomible for coordinating the olan-
ning and implementatton of the policies ind procedures
tinder paragraph (a)-of this scctign;

(2) Name each agfncy that parficipates in the planaing and
implementation ‘and deschibe the nature and extent of its

participation; -

(3) Describe the extenteo which*

4

"

Identificatibn. location. and evaluation of
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41) The activities described in paragmph (a) of thjs sectior * .

have becn achieved under the current annual program plan, ,*

and'

{i1) The resources named for these activities in that pla

have been used:

(4) Describe each type of activity to he carried out during

# next school year. including the role of The agency named
.er paragraph (b)( 1) of this section, timelines for complet-

ing those activities. resources that will be used. and expected

outcomes,

(5) Describe how lhe.pohcnes and prodcdurcs undcr para-
graph (a) of this scction will be monitored to insure that the
State educational ageney oBrans:

"‘L] (i) The*number of handicappped children within each
isability category that have beén wlenuficd, located, and

evatuated, and

{ii) Information adequate to evaluate the effectiveness of
those policies and procedures; and
(6) Describe the micthod the State uses to delcrmmc which
children are currently recetving special education and related
services and which children are notreceiving special educa-
tion and related services.

B

(20 U.S.C. 14122C) ~

Comment The State is responsible for insuring that all handi-
capped children are idenufied. lo-.ated, and evaluated, including
children in all public and private apencics and institutions in the
State. Collection and use of data ‘are subject to the confidentiality
equirements in:Regs 300 560-300 576 '

L .

REG 300.128
ERIC
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Reg. 300.129  Confidentiality of personally identifiable

»information. -

{0y Bach- annual program plan must include 10 detail the
pohuies and procedures which the State will updertake or has
tindertaken in order to insure the protection of the confiden-
tiahty of any per\on.llly identifiable information collected,
uscd. or maintatned under this part.

(b) The Commissioner shall usc the dMerla in Regs.
30%56() -3(0{) 576 ot Subpart E to evaluate the policies and
prd€edures of the State under paragraph (a) of this section.

!

(20 U S C 141202)1): 1417(c)

Commam The confidentiality-regulations were pubh\hdd in the
Federal Regaster in final form on February 27, 1976 (41 FR'8603-
8610). and met the reqirements of Part B of the Act. as amended by
Pub L 94-142, Those regulations are |morpora|cd in Regs.

1300 560-300 7% of Subpart E

¢

Reg. 300.130

.and

(2) The procedures which the State educational agency
follows in monitoring and evatuating those programs.

(20 U 5.C." 1412(4))

>

Reg. 300.131 Procedural safeguards.

. Each annual program plan must include procedural
safeguards which insure that the requirements in Regs.
30)0.500-300.5!4 of Subpart'E are met.

(20 U.S C. 1412(5XA)N

Reg. 300.132 Least restrictive environment.

(a) Each annual program plan must include procedures
_the requirements in Regs.
tE are met,
(b) Each annual program plan must intlude the following

300.556 of Subp

information:

“(1) The numher of handicapped children in the State,
within each disability category. who are participating in

© 1981 CRR Publishing Company, Washington, D.C. 20005
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-

300 550-

¢

lndiviqélibed education programs.

(a) Each annual p!régram plan inust include information
which shows that eath public agency in the State maintains
records of the individualized education program for,each
handicapped ¢hild, and each public agency establishes, re-
views, gpd revises each program as prov;dcd in Subpart C,

(b) Each annual program plan must include:

* (1) A copy of each State statute, policy, and standard that
rcgulmes the manner in whlch individualized education pro-
gmms are developed, |mplemented reviewed, and revised,

4

J
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regular education programs, consistent with Regs.
300.550-300.556.0t Subpart E.

. (2) The number of handicupped children who arc in sepa-
rate classes or separate school facitities, or who are otherwise

removed from thy regular cducation environment,
(20 U.S.C. 1412(5%R))

Regl. 300.133  Protection in cvaluation procedures.

Each annual pmg;nm plan mist includc procedures which
insure that thic requirements in Regs. 300.530-300.534 of
Subpart E are met. '

(20 U.S.C. 1412(51Ch)

Beg. 300.134 Responsibility of State educational
agency for all cducational programs.

«(a) Each annual program plan mult include information
which shaws that the requirements in Reg, 300.600 of Sub-
part F arc mct.

(b) The information under paragraph (1) of this sectign”
must include a copy of each State statute, State regulation,
signed agreement between respective agency fficials, and

—any other document that shows compliance with that
jparagraph. ‘

" (20 US C. 1412(6)) ) »

3

Reg. 300.136 Implementation procedures—State
educational agency. '

Each annual program plan must describe the procedures
the State educational agency follows to inform each public
agency of its respansibility for insuring cffective implemen-
tation of procedural safeguards for the handicapped children
served by that public agency.

QO U.S.C. 1412(6)) » .
‘ ) ! . T $
N . L
Reg. 300.137 Procedures for gonsultaﬁ\o;{.

Each annual program plan must include an assurance that
in carrying out the requirements of section 612 of the Act.
procecdures are established for consultation with individuals
involved in or concemed with the education of handicapped
children, including handicapped individuals and parents of
handicapped children.

(20 US.C 1412(7(A)) =

» ' f
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Reg. 300.138 Other Federal programs.

Each annual program plan must provide that programs and
procedures are established to insure that funds received by
the State or any public agency in the State under any other
Federal program, including section 121 ¢ the Elementary
and Secondary Education Act of 1965 (0 U.S.C. 241e-2).
Acction JS(bX8) of that Act (20 U.S.C. 44a(b)(8)) or Title

IV-Cof that Act (20 U.S.C. 183 1), und section 10(a) of the .
Vucational Education Act of 1963, under which there is -

specificaauthority for assistance for the education of handi-
capped children, are used by the State, only in a manncr
consistent with the goal of providing free appPopriate public

cducation for all handicapped children, except that nothing in -

this section limits the specific requirements of the laws gov-
erning those Federal programs. i

(20 U.S C. 1413(a)(2)) %

>

Reg. 300.139 Compréhensive system of personnecl
development. .~

Each annual program plan m!! include the material rc-

. quircd under Regs. 300.380-300.387 of Subpart C.
(0u.s.C. 151.12:)(3» .

Reg."300.140 Private schools. ) e

Each annual program p'lan must include ;;olicies and pro-

, cedures which insure that the requirements of Subpart D are

met. B
(20 U:S.C. 1413(a)(4)) )

Reg. 300.141 Recovery of funds for misclassified
children. . [ . :

Each annual program plan must include policies and pro-
cedures which insure that the Statc seeks torecover any fun:s
provided under Part B of thé Act for services toa child who is
determined to be crroneously classificd as eligiblc to be
counted under section 611(z) or (d) of the Act.

\ fl

(20 U.S.C. 1413)5)

Reg..300.144 Hearing on application, _

Each annual program plan must include procedures to

insure that the State educational agency does not take any .

final action with rcspect toan application submitted by a local
educational agency before giving the local educational
agency reasonable notice and an opportunity for a hearing.

(20 U.S.C. 1413(a)8))

REG.-300.144
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(_"°g. 300.145 Prohibition of commingling.

. <
Each annual program plan must provide assurance satis-

factory to the Commissioner that funds provided under Rarnt I} ‘

of the Act are not comnungled with St:te funds,
(20 US C. 1413a)9)) .

Commem. This assurance is satisfied by the usé of a separate
accounting system that includes an **audit trail** of the expenditure
‘of the Pant B fands Separatc bank accounts are not required (See 34

CFR 76, Subpart F (Cash Depositorics).) .

Reg. 300.146 Annual evaluation.

Each annual program plan must include procedures for
evaluation at least annually of the effectiveness of programs
in meeting the educational necds of handicapped children,
including evaluation of individualized education programs.

(20 U S C. 1413} 11y -

~

Reg. 300.147 State advisory panel.

Each annual program plan must provide that the require-
ments of Regs. 300.650-300.653 of Subpait F are met.

(20 U.S.C. 1413(a)(12))

*

C‘ ~g. 300.148 Policies and procedures for use of Part B
Junds. . ) R

Each annual prograin plan must set forth poliéies and
proccdures designed to insure that funds paid to the State
under Part B of the Act are spent in accordance with the
provisions of Part B. with particular attention given to sec-
tion_s 611(b), 611(c), 611(d), 612(2), and 612(3) of the Act.

(20 U.S.C. 1413(a)( 1))
[ .
Reg. 300.149 Description of use of Part B funds.

(2) State allocanon. Each annual program plan must in-
clude the following information about the State’s use of funds
under Reg. 300.370 of Subqan C and Reg. 300.620 of
-Subpart F: “—

(1) Alist of administrative positions, and a deséription of
duties for each person whose salary,is paid in whole or in part
with those funds, )

(2) For each poritign, the percentage of salary paid with
those funds. ' »" %2

(3) A descriptioft of dach administrative activity the State
<educational agencywill-¢arry out during the next school year
with"those funds.

e

~

Q SR ("‘
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(4) A description of cach direct service and each support
service which the State educational agency will provide dur-
ing the next school year with those funds, and the activities
the State advisgry panel will undertake during that period

. with those fuo:Ss, : ,

(b) Local educational agency allocation. Each annual pro-
gram plan must include: '

(1) An estimate of the number and percent of local educa-
tional ugencics in the State which will receive an allocation
under this part (8ther than local educational agencies which

_Submit a consolidated application), :

(2) An estimate of the number of local educational agen-
cies which will receive un allocation wider a consotidated
application, -

(3) Anestimate of the number of consolidated applications *
and the average number of local educational agencies per

- application, and *

{4) A description of direct services the State educational

agency will provide under Reg. 300.360 of Subpart C.

(20 U.S.C. 1232e(b)(1BYii)Y

Reg. 300.151 Additional information if the State educa-
tional agency provides direct services.

If a State educational agency provides free appropriate
public education for handicapped children or provides them
with direct services, its annual program plan must include the
information required under Regs. 300.226-300.228,

+300.231, and 300.235. .

* (20 U.Sh 1413(b)) .

-

LOCAL EDUCATIONAL AGENCY-
APPLICATIONS—GENERAL -

Reg. 300.180 Submission of application.

In order 10 reccivc-payments under Part B of the Act for
any fiscal year a local educational agency must submit an
application to the State educational agency.

(20 U.S.C. 1414(a)) .
1
- Reg. 300.182 The excess cost requirement.

A lo¢al educational agency may-only use funds under Past -
B of the Act for the excess costs of providing special educa-
tion and related services for handicapped children.
(29 U.S.C. 1414(a)(1), (a)2)(B)(i))

\ . »

-
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) ' .
ng. JO0.183  Meeting the exeess cost requitement,

(0 A local educational azency meets e eneess cont re-

quirement if it has on the average spent at feast the amount
deternuned under Reg 300 184 1or the educanion of each of
its handicapped children. “This smaunt may not include capi-
tal vuftsadbr debt service

(20 US C. 130002m, 1414010
[Amended in 4§ Fed Rep. 2283 (A}il X, 19801, ]

Comment The excess cost requirement means that the locul
educational agency must spead a certarn iimmum amount tar the
educanon of us haurhicapped children before Pant B funds are usead,
Thas ansures that children served with Part B funds have at least the
sime aver:age amount spent an them, from sources other than Pan
B. as do the chiddren in the school disirict tuken s a whole

The minimum amount that Must be spent Tor the education of
handicapped children is computed under 1 satutory formula. Sec-
tion 300 184 mplemens s tormula and gives 2 step-by -step
method to determine the minunum amount Excess costs iare those
costs of special educanon and reluted services which exeeed the
mmmom amount Therefore. if a local educational ageney can
shaw that a1 has (on the average) spent the nunimum amouni for the
education of each of 1t handicupped children, it has met the excens
cast requirement; and all additional costs are excess cants, Punt B
funds can then be used 1o pay for thesc additional costs, suhject to
other requircments of Purt B (prioritics, etc.). In the **Comment™
under seetion 3K 1R, there 15 an example of how the mmnunum
amount iy computed -

.

N L
Reg. 300184 Fxcess costs—camputation of minimum
amount. .

The mmimum average amount a local educational ageney
musi spend unter Reg  300.183 for the education of cach of
its handicapped children is computed 2s follows:

(4} Add all expenditures of the local educational agency in
the preceding -school year, except capital outlay and debt
service.

(1) For elementary school students, if the handicapped
child is an clementary school student, o

(2) For secandary school students, if the handicapped child
is & secondary school student.

(b) From this amount, subtract the total of the following
anfounts spent for elementary school students or for secon-
dary school students, as the case may be:

(1) Amounts the agency spent in the preceding school year
from funds awarded under Part'B of the Act and Titles I and
Vil of the Elementary and Secondary Education Act of 1965,
and N
(2% Amounts fromn Srate and local funds which the agency
spent in the preceding school year for:

(i) Programs for handicapped children,

(i) Progtani 10 meet the special educational nceds of
educationally deprived children, and \

(ini) Programs of biliggual cducation for children with
limited Enghsh-spealling ability. '

(c) Divide the result under paragraph (b) of this section by
the average number of c(udcm’s enrolled in the agency in the
preceding school year

Q

{
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(1 lnitsclementny schools, if the handicapped child is :.a
clementary school student, or

(2) Inits secondary schaols, if the handicapped child is a
secondary schoal student.

COUS.C 14140000

Commem e I'ullu'wing inan example of how a local educa.
tional agency might compute the average ininimum wnount it niust
spend for the educatian af each of jts handicapped children. under
Reg: 300 1X3 Tins example lollows the tarmula in Reg 300 184
Under the statate ind regulations, the local educational agency nrust
make one computation lor handicapped children in s clemeniary
schoals and a separate computation for han 1capped ch%dr:n s
secondary schools “The computation for handicapped School sty.
dents would be done as tollows:

a. First, the local edugational agency must determine ity total
amount of expenditures for elementary school studenis from all
sources—local, State, and Federal (including Part B)—in the pre-
ceding school year. Qaly capital outlay and deht service are
excluded. .

Evample A l1deal educational agency spent the fellowing
amounts last year for clementary school students (includiag ity
handlcappqd clementary school students):;

(1 From local tax funds ............. .. $2.750.000
(2) From State funds .......... ... .. 7.000.000
(3 From Federal funds *............. .. * 750.000

. 10,500,000

$
Of this total, $500,000 was for capital outlay and debt service
relating to the education of clementary school studenTs” This must
be suhtracted from total expenditures:
v

$10.500.000
¢ N —500.000
otal expenditures for elementary school stu- -
dents (less capital outlay and debt service)r 10,000,000

b. Next, the local educational agency must subtract aimounts
spent for: -

(1) Programs for handicapped children: \

(2) Programs to meet the special educational needs of educaticn-
ally deprived chitdren; and

(3) Programs of bilingual education for children with higfed
English-speaking ability. ’

These are funds which the local educational agency actuaity
spent, not funds received last year hut camied over for the current
school year. )

Example: The local educational agency spent the following

~amounts for elementary school students last year:

(1) From funds under Title | of the Elemen.* .

tury and Secondary Education Act of 1965 $300.000

(2) Fro® a special State program for educa.

tionally deprived children . ......... ... 200,000

(3) From a grant under Pan B ...... ... 200,000

(4) From State funds for the education of

handicapped children .. ....... ... ... 500,000

(5) From a locally.funded program for

handicapped children ............ ... 250,100,

(6) Fron a grant for a hilingual education

program under Title VI of the Elementary

and Secondary Education Actof 1965 150.000
Taal oo 1,600,000

REG. 300.184
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" & local educafional agency, wanld also inchwde any other funds it
_.nt {rom’ Feddral. State. or Jocal sources for the threg havic
purpor < handnd.nppc\l‘g-hlldrcll. cducationally deprived chitdren,
and bilingua! cdvcation tur children with inuted English-speaking -~
ability ) ’

This amount is sultracted from the local educational agency’s
total cxpcndim'q: for clementiry school studenis C(IlllplllCl:' ahove.

i S1O.00,000
/ — .00

! 8.400.000

¢ The local educational agency next sust divide by the average
numbes of stadents enrolled m (he clementary schoals of the agency
last ycar (ilcluding s handicapped students)

[;mmplq Last year, an average of 7,000 vudents were enrolled
inthe .|gc/ncy s elementary schools. This must be divided into the
amount ?bmpulcd under the above paragraph

$8.400,000/7.000 students cquab $1.200/student
Thl'i/ figure 15 sn the nmimam amount the local educational
agency must spend (on the average) for the education of each of its
hundicapped \tudents Funds under Part B may be used only for
costs over and bove this nunmum In this example. if the locat
educptional agency has 100 handicapped eleinentary school stu-
dents. it must keep records adequate to show that it has spent at least
$120,000 for the education of those students (100 students times
$1.200/student), not including capital outlay and debheservice.
This $120.000 may come froti any fands except funds under Part
B,/subject to any legal rcquucmq'nls that govem'the use of those
other funds ~ :
,'Tthe local gducanional agency has handicapped secondary school
T Jents. it tnust do the vamie computation for them However the
amounts used in the coniputation would be those the local éduca-
“tional agency spent last year for the education of secondary school
students, rather than fos elementary school students. .
; Reg. 300.185 (®mpitation of excess costs—consoli-
/. dated application: .

[~ _ The mimmum average amount under Reg 300.183 whcr\e/
two or more local educattonal agencies submit a consolidated
apphcation, s the average of the combined mimimum aver-
age amounts deternvined under Reg 300,184 in thosg agen-
cies tor clemcentary or secondary school students. as the case
may be.

20U S C 14idaxty

i

. 300185
ERIC o '

. .
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Reg. 300.186 . Pixccss'cos(s——limi(a(ioq on use of Part B
funds.

{a) Theadxuess Loyt requircient prevents a local educa-
tonal agency from using funds provided under Part B of the
Act to pay for all of the costs directly atiributable to the
education of a hixndicappegghﬂ_q, subject to paragraphi (b) of
this section. '

(b) The excess cost requirement does not prevent a local
educational agency from using Part B funds to pay for all of ¢
the costs directly attributable, to the education of a handi-
capped child in any of the age ranges three, four, five:
eighteen, ninetéen, twenty. or tWenty-one, if no local or State
funds are available for nonhandicapped children i« that age
rapge  Howevers-the local educational agency must comply -
with the nonsupplanting and other requirements of this part in
providing the cducalionk‘und services.

(20 U S C. 1402(20); 1414(a)(1))

[
3

Reg. 300.190 Consolidated applications.

(b) Required applications. A State educational agency
may require local educational agencies to submit a consoli-
dated application for payments under Part'B of the Act if the
State educational agency determines that an individual appli-
Jcation submittgg by a local educational agency will be disap-
-proved because: -

(1) The agency's entitlement is less, than the $7,500
minimum required by section 611(c)(4)(A)i) 6f the Act
(Reg. 300.36Q(a)(1) of Subpart C): or * . ~

(2) The agency is unable to establish and maintain pro- °
grams of sufficient size and scope to effectively meéet the
educational needs of handicapped children.

(c) Size \and scope of program. The State educational
agency shall establj dards and procedures for determi-
nations under paragraph (0)(3') of this section.

(20 U S C. 1414(cK 1)
[Amended 1n 45 Fed. Reg. 22531 (April 3. 1980) |

»
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v

Reg. 300.192 State regulation of consolidated
*applications. .

(a) The Stte cducu‘al agency shall issue regylations
with respect to consolidated applications submitted Shncr -
this part. - v

(b) The Statc educational agency's regulations must:

"« (1) Be consistent 'with Section 612(})-(7) and Scction
613(a) of the Act, and o '

(2) Provide participating local educational agencics with
joint responsibilities for implementing programs receiving
payments under this part. e

(20 U.S.C. 1414(c)2)(B))

(c) If an intcimediate educational unit is required under
State law to carry outghis part, the joint responsibilitics given
Eencies under paragraph (b)(2) of this
section do,not apply to the administration and dishursement
of any paynments rcceived by the intermediate educationg)
unit. Those administrative responsibilities miust be carmed
outexclusively by the intermediate cducaljonal unit.
(20 U'S C+ 1414(cH2)(C)) :

£ ‘ s

Reg. 300.193 State educational agency approval;
disapproval.

{c) In carrying out its functions under this section, each
State educational agency shall consider any decision result-
ing from a hearing under Regs. 300.506-300.513 of Subpart
E which is adverse 1o the local educational agency involved
in the decision.

s \

(20 US C. 14141b)3)) _ .
[Amended in 45 Fed Reg. 22531 (April 3, 1980).] \

Reg 300.194 WithhoMding. &

(a) If a State educational agency, after giviné reasonable
notice and an opportunity for a hearing to adocal cducational
agency, decides that the local educational agency in the
administration of an application approved by the State educa-

, lional agency has failed to comply with any requirement in

e application, the State educational agency, after giving
notice to the local educational agency, shall:

(1) Make no further payments to the local educational
agency upti: the State educational ageney is satisfied that '
there is no longer any failure to comply with the requirement;

*or

(2) Consider its decision in its review of any application
made by the local educational-agency under Reg. 300.180;

(3) Or both. .

{b) Any local educational agency receiving a notice from a
State educational agency under paragraph (a) of this section
is subject to the public notice provision in Reg./000.592.

&

(20 U.S C. 1414(b)2) -
1 o
. LG
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LOCAL. EDUCATIONAL AGENCY
APPLICATIONS—CONTENTS

Reg. 300.220 Chlid identification).

Euch application must include procedures which insure

-+ that all children residing withinthe jurisdiction of the local

cducational agency who are handicapped, regardle€s of the,
- severity of their handicap, anq who are in need of special
education and refated services are identified, located, agd

//cvuluutcd. including a practical method of determuining

which children are currently receiving neéded special educa-
tion and related services and which children are nét currently
feceiving needed special education and related services. -

(20 US.C. 1414@a)(1)A))

Comment . The local educational agency is responsible for insur-
ing that all handicapped children within its jurisdiction are iden-
Htified. located, and ovaluated, including children jn a|l public and
private agenCies and institutions within that jurisdiction. Collection
and use of data are subjeot to the confidentiality requirements in
Regs. 300.560-300.576 of Subpart E, .

Reg. 300.221 Confidentiality of personally identifiable
information. N

Each application must include policies and procedures
which insure that the criteria in Regs. 300.560-300.574 of
Subpart E are met.  ° !

(20 U.S.C. 1414(a)(1)(B)) ~.

Reg. 300.222 Full educational opportunity goal;
timetable.

Each application must: (a) Include a goal of providing full
educational” opportunity to all handicapped childen, aged
birth through 21, and .

(t; Include a detailed timetable for accomplishing the
goaj. *

~(2QU.S €. 1414(a)(1)(C), (D)
- a

Reg. 300.223 Facilities, personnel, and services.

+ Each @pplication must provide a description of the kind
» and number of facilities, personnel, and services necessary to
meet the goal in Reg. 300.222.

" (20 U.S.C. 1414a)(1)(E))

Reg: 300.224  Personnel dévelopment.

Each application must include procedures for the im-
plementation and use of the comprehensive system of per-
sonnel development established by the State educational
agency under Reg. 300.140.

(20 U.S.C. 1414(a)(1)(C)(1)) . o

.

REG, 300.224
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v ( 3 5(—)‘0225 Priorities. ‘ . {b) To meet the rcqu_ircm?:m in paragraph (a) of ;his hY
\ . . L ) . section, ) )
Each appication must include pnormc:/wh}; meet the (1) The Wtal amount or average per capita amount of State .

* requirements of Regs. 300.320-300.324. '
(20U S.C 1414 1)(C)(n)) - "

.

Reg. 300.226 Psrent involvement. °

meeting the goal,under Reg. 300 222, the local educational
agency makes provision for participation of and consultation
with pacents or guardians of handicapped children.

(20 U'S C. 1414a)(1Cyiniy) .

Reg. 300.227 Participation in regular. education
programs. . ‘

. () Each application must include proCedures to insure that
to the maximum extcnt practicablé, and consistent with
Regs. 300.550-300.553 of Subpart E, the local educational
agency-provides special services to enable handicapped chil.
dren to participate in tegular educational programs.

(b) Each application must describe: .
(1) The types of alternative placements tha are available
“for handicapped children, and .
(2) The number of handicapped children within each dis-
ability category who are served in each type of placement,

. U S.C. 1414@)( 1XCiv)) '

S

Reg. 300.229 Excess cost,

Each #pplication must provide assurance sat} factory to,
the State educational agency that the local educational
agency uses funds proviged under,Part B of the Act only for
costs which exceed the .amount computed under Reg.
-‘&oo 184 and which are difectly attributable to the education
of handicapped children.

(usc 14142y B)) i’

.

-

Reg. 300.22!0 Nonsupplanting.

* (a) Each application must provide assurance satisfacfory to
the State educational agency that the local educational
“ B agenty.uses funds provided under Part B of the Act to
" supplement and, to'the extent practicable; increase the level
of State and local funds expended for the education of handi-
* capped children, and in no case 1o supplant those State and

Jocal funds.
’ ... . - i&
REG. 300,225~

ERIC

PAruntext provided by eric

Eachapplication must include procedures to insure that, in -

and local ychool funds budgeted by the local educational
Tigeney for expenditures in the current fiscal year for the
education of handicapped children muyst be at least equal to
- the total.amount or average per capita amount of State and
local «chool funds actuatly expended for the education of
handicapped children jn the Most recent preceding fiscal year ¢
for which the information js available. Allowance may be '
made for: ’ Lo
(i) Decreases in enrollinent of hzfndicapped children: and
t(ii) Unusually large amounts of funds expended for such
long-term purpases s the acquisition of equipment and the
construction of sthool facilitics; and )
(2) The focal eddeational agency thust not use Part B funds
to tisplace State or local funds for any. particular cost.

(20 U.s.C. 1414(a)2)By) ¢ T
¥

Comment. Under statutes such as Title [ of the Elementary and
SccBnd:Hy Education Act of 1965, as amended, the requiremant is
lo not supplant funds that *‘would"' have been expended if the
Federal funds were not available, Thofrequirement under Pag B,
however, is to not supplant funds which have been "expended.*’
- This use of the pasttense suggests that the funds referred to are those g
which the State or |ocal agency actually spent at some time before
the use of the Part B funds, Therefoge, in Judging compliance with e

w -

v

this requiretent, the Commissioner looks to see if Part B funds are T

used for any costs which were previously paid for with State or local

funds, .

The nonsupplanting: fequirement prohibits a local educational .
agency froni supplanting State and Jocal funds with Pant B funds.on M
cithe: an aggregate basis or for a given expenditure. This means that
ifan LEA spent $1 00,000 for special cgztipn inFY 1977, i must.
budger at least $100,000 in FY 1978, unless one of the conditions in
Reg. 300.230(b)(J) applies. .

Whether a local educational agency supplants with respect to a
particlar cost would depend on the circumstances of the expendi.

- ture. Forexampk, if ateacher's salary has been switched from local
funding to Part B funding, this wou)d appear be supplanting. -
However, if that teacher was taking ovef a different position (such
as aresource room teacher, for example), itwould not be supplsnt.
ing. Moreover, it might be important 1o consider whether the par.
ticular action of a local educational agency led to an increase in

i children over that which previously

»

7 Supplanting requirement is idt intended 1oy inhibit beder services to

Reg. 300.231 Comparabte services: -

G

. (@) Each application must provide assurance sdtisfactory tg &

the State educational agency that the jocal educatiogal 4
agency meets the reqairements of this section, : :
- ’ .. - ‘
- a ° . .
- - _n - . .
’ w4
. 1¢y e \
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(b) A local educ.mon,ll agency may not use funds under
Part B of thé Act to provide services to handicapped children
_unless the agency uses State and locpl funds to provide
ices 1o those cRildren which, taken as a whole., are at least
. comparable to services provided to other handicapped chil-

dren in that tocal educational agency.

(c) Each local educ.mon.nl agenéy shall saintaln records
which show that the agency mcets the fcqutrcmcn( in para-
graph (b) of thi. scction.

(0U.SC 1414)N2NC) ¢

Contment. Under the **comparability” requiremcm. if State ang
local funds are used to provide certain services, those services must
be provided with Siate and local funds to all handicapped children tn
the local educational jgency who need them Part B funds may then
be used to supplement existing services, or to prov:dc additional
services 1o meet special needs. This, gf course, is subject to the
other tequirements ol the Acl including the priorities under
Regs. 300 320-300.324, ~

Reg. 300.235 Individualized education program.

Each application must include procedures 1o assureﬂal the
local educational agency complies with Regs. 300.340-
300.349 of Subpan C. .

(20 U.S.C. t414(a)(5) " “ .
N

Reg. 300.237 Procedural safegdards

Each application must provide assurance satisfactory to
the State. educational agency that the local educational
agency has procedural safeguards which meet the require.
ments of Regs. 300.500-300.514 of Subpan E.

(0US @€ I4ld(a)(7)g

Reg. 300.238 Use of Part B funds, Co

Each application must describe how the local edu¢ational '
agency will use the funds under Part B of the Act dunng the
next school year. .

(20U S C 1414))! s
. .

Rege 300.240 Other requirenients.

. Each local apyhcauon must include additional procedurcs

> and information which the Siate educational agency may

. fequire in order to meel the Statc annual ‘program plan re-
quirements under Regs. 300.120-300.151.

(20US C 1414(a)6) ,
-]

SUPPLEMENT 45
APRIL 3, 1981

EDUC\AJTIQN OF THE HANDICAPPED REGULAIIONg -

J

APPLICATION FROM SECRETARY OF
* INTERIOR

Reg.;300.260 Submission of annual appllcallon,
approval

Inorder to reccive payments under this part, the Sceretary
of Interior shall submit an annual application which:,

(a)Meets applicable requirements of Section 614(4) of the
Act:

(b) Includes monitoring procedures whlch are consistent
with Reg. 300.601: and.

(c) Includes other material as agreed o by the Commis-
sioner and the Secretary of Intérior.

(20 U:S.C. 1411(f) .-

N

Reg. 300.261 Public participation.

In the development of the application for the Department -
of Interior, the Secretary of Interior shall provide for public
participation consistent with Regs. 300.280-300.284,

(iO U.S.C. ’Mll(ﬂ)’

t ~

-

Reg. 300.262 Use of Part B funds.

\ (a)r’l"‘: Departmenl of Interior may use five percent of its”
payments in any fiscal year. or $200,000, whichever is
greater, for adminisieative costs in carrying out the provi-
sions Jof this Part. .

(b) The remainder of the payments to the Secrelary of the
Interior in any fiscal y 2ar must be used in accordance with the .
priorities undgr Regs. 300.320-300.324 of Subpart C.

(20 U.S.C. 141 KN)

#

’, M

” *

Reg 300.263 Apphcable regulatlons
The Secretary of the Interior shall' comply with the re-
gqujrements under Subparts C, E, and F.

(20 U.S.C. 1411((2)) \f‘—
: N

p)
v ° 7
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REG. 300.263
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Reg. 300.280 Public hearings before adopting an an-
nual program plan. ~

(a) Prior io its adoption of an annual program plan, the
State educational agency shall: '

(1) Make the plan availabie to the general public,

(2) Hold public hearings, and

(3) Provide an opportunity for comment by the general

) public on the plan. .

QUsC. 1412 -~

FS

(

Reg. 300.281 Notice,__

(a) The State educational agency shall provide notice to
the general public of the public hearings. .=

(b) The notice must be in sufficient detail to inform the
public about:. '

(1) The purpose and scope of the annual program plan and
its relation to Part R of the Education of the Handicapped
Act, .

(2) The availability of the annual program plan,

(3) The date,-time, and.location of ‘each public hearing,

(4) The procedures'for submitting written comments about .

-plan, and .
.5) The timetable for developing the final plan and submit-
ting it to the Comnmissioner for approval. |
(c) The notice must be published or announced:
(1) In newspapers or other media, or both, with circulation
adequate to notify the general public about the hearings, and

{2) Enough in advance of the date of the hearings to afford ,

interested parties throughout the State a reasonable opporfu-
nity to pawticipate. .  _ "

(20 U.S.C. 1412(7))

>

Reg. 300.282 Oppottunity to participate; comment
period. p )

“ -t
, {(a) The State educational agcncy shall conduct the public
hearings at times and places that afford interested parties
throughout the State a reasonable opportunity to participate.
(b) The plan must be available for comment for  périod of
at least 30 days following the date of the notice under
Reg. 300.28 ¢

(20 US.C. 141X7))

-

¢ - : N

~f

v .
N . . ' v
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( ) PUBLIC PARTICIPATION Reg. 300.283 Review of public comments before adopt-
.- . ing plan.

Before adopting its annual program plan, the State educa-
tional agency shall .

(a) Review and consider all public comments, and

(b) Make any necessary modiﬁ‘cutions in the plan.

(20 U S.C. 141

Reg.-300.284 Publication and availability of approved
plan.

After the Commissionet approves an annual})\rogram plan,
the State educational agency shall give notice in newspapers
or other imedia, or both, that the plan is approved: The Jjotice
must name places throughout the State where the plan is
available for access by any interested person.

(20U S C. 1417 : j

.

Subpart C—Services

FREE APPROPRIATE PUBLIC EDUCATION

Reg. 300.300 Timelines for free appfopriate public

education. 4

-

(a) General. Each State shall insure that frée appropriate
public education is available to all handicapped children aged
threc through eighteen within the State not later than Septem-
ber [, 1978, and to all handicgpped children aged three
through twenty-one within the State not later than
September 1, 1980., ) T

(b) Age ranges 3-5,and 18-21. This paragraph provides
rules for applying the requirement in paragraph (a) of this
section to handicapped children aged three, four, five,
eighteen, nineteen, twenty, and twenty-one:

(1)1f State law or a court order requires the State to provide
education for handicapped children in any disability category
in any of these age groups, the State must make a free
appropriate public edulation available to all handicapped

children of the same age whgehave that disability.

* (2) If a public agency provides education to non-handi-
capped children in any of these age groups, it must make a
free appropriate public education available to at least a pro-
portionate number of handicapped children of the same age.

(3) If a public ageney provides edpcation to 50 percent or
more of its handicapped children in any disability category in
any of these age groups, it must make a free” appropriate
public education available to all of its handicapped children
of the same age who have thay disability.

. '
- 1€y oo
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(4) If a public agency provides education 1 a handicapped
child in any of thesc age groups. it must make a free appro-
priate public education available to that child and provide that

child and his or hér parents all of the rights under Part B of the

Act and this part. - .

{5) A State is not requsred to make a free appgopriate public
education available to a hundicapped child in one of these age
groups if: N

(i) State law expressly prohibits. or do~sjnot authorize, the
expenditure“of publi¢ funds to provide education to non-
handicapped children in that age group; or

(ii) The requirement is inconsistent with a court order
which govemns the provision of free public education to
handicapped children in that State. /

(20 U.S C. 141202)(BY; Sen. Rept. No. 94-168 p. 19(19795))

Comment, 1. The requirement to make free appropriate public
education avastable apphes to alt hundicapped children within the
State who are 1n the age ranges required under Reg. 300.300 and
who need specal cducation and rejated services. This includes
handicapped children already, in school and children with Jess severe
handicaps, who arc not co¥ered under the priorities under Reg.
300.321. . .

2 In order to be 'comphance with Reg. 300.300, each State
riust insure that the requirement to identify, locatg. and evaluate ail

.. handicapped childres is, fully implemented by public agencies

throughout the State. This means that before September 1, 1978,
every child who has been referred or is on a waiting list for evalua-
tion (including chitdren in schoal as well as those not receiving an
education) must be evaluated in accordance with Regs. 300 530-
300 533 of Subpart E. If. as a result of the evaluation, 1t 1s deter-
mined that a child needs special education and related services, an
individuahized education pr gram must be developed for the child
by September 1, 1978, and 3l other applicable requirements ot this
part must be met. .

3. The requirement to identify. locate. and cvaluate handicapped
children (commonly referred to as the **child find system’’) was
enacted on August 21, 1974, under Pub. L. 93.380. While each
State needed time to establish and implement its child find system,
the four year period between August 21, 1974, and September 1,
1978, is considered to be sufficient to insure that the system is fully
operational and, effective on a Statewide basis. _ R

Under the statute. the age range for the child find requirement
(0-21) is greater than the mandated age range for providing free
appropriate public education (FAPE). One reason for the broader
age requirement under **child find"* is to enable States to be aware
of and plan for younger children who will require special education
and relutedd services. It also ties in with the full educational opportu.
nity goal requirement, whigh, has the same age range as child find.
Moreover, while 3, State is not required to provide *“FAPE™ 1o
handicapped children below the age ranges mandated upder Reg.
300 300, the State may, at s discretion, extend services to those
children, subject to the requircments on priorilics. under Regs.
300 320-300 324,

=

.
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Reg. 300.301 Free appropriate public education—
methods and payments. ~

(a) Each State may use whatever State. local, Federal, and
Private sources of support are available in the State to meet
the requirements of thiy part. For example, when it is neces-
sary to place a handicapped ¢hild in  residential facility, a

* State Tould use joint agreements between the agencies in-

volved for sharing the cost of that placement,

(b) Nothing in this part relieves an insurer or similar third
party from an otherwise valid obligation to provide or to pay
for services provided to a handicapped child. .

(20.U.5.C. 1401(18); 1412(2)(B))

4 -

e
-

Reg.'300.302 Residential placement.

If placement in a public ot private residential.program is
necessiry to provide special'education and related services to
4 handicapped child, the program, including non-medical
care and room and board, must be at no cost to the parents of
the child. :

(20 U.5.C. 1412(2)(B): 1413(a)4)(B))

. Comment, This requirement applies to placements which ure
made by public agehcies| for educational purposes, and ncludes
placements in State-operated schools for the handicapped, suchasa
State school for the deaf ar blind. :

Reg. 300.30:* Proper functioning of hearing aids.

Each publicta%cncy shall insure that the hearing aids worn
by deaf and hard of hearing children in school are functioning
properly. . . H
(20 U.§.C. 14!!2(2)(8)) !

Comment. The repogt of the House of Representatives on the
1978 appropriation bill includes the following statement regarding

_ hearing aids:

In its report on the 1976 appropriation bill the Commuttce ex-
pressed concem about the condition of hearing aids wom by chil-
dreninpublic schéols. A study done at the Commuttes*s direction by
the Bureau of Education” for the Handicapped reveals that up 1o
one-third of the hearing aids are malfunctioning. Obviously, the
Commitice expects the Office of Education will ensure that hearing -
impaired schoo! children ‘are“receiving adequate professional as.
sessment, follow-up and services. ©

(House Report No. 95.381. p. 67 (1977)) .
. ) 3

<
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( g- 300.304 Full educational opportunity goal,

(a) Each State cducational agency shall insure that cach
public agency establishes and implements a goal of providing
full educational opportunity to all hamdicapped chldren in
the area served by the fublic agency. - -

s (b) Subject to the prionty requirements under Regs.
300.320-300.324, a State or lqcal cducational agency may
use Part B funds to provide facilities, personnel, and services
necessary to meet the full educational‘opportunity goal.

(20 1'.5 C 1412)(A); 1414(a)(1)(C))

Caoumrent “In meeting the tull educational opportunity goal, the
Congress &lso encouraged local educational agencics to include
aristic and cultural actvaties in programs supported under this part,
subject to the pnority requirements under Regs. 300.320-300.324.
This pont is addressed in the following statements from the Scnate
Report on Pub L: 94.142: 9 ®

The usc of the arts as a t¢aching tool for the handicapped has long
becn recognized as a viable, effective way not only of teaching
special skilis, byt also of reaching youngsters who had otherwise
been unteachahle The Comnutiee envistons that programs under
this bill could well include an arts component and, indeed, urges
that local educational agencies include the arts in programs for the
handicapped funded under this Act Such a program could cover
both appreciation of the arts by the handicapped youngsters, and the
utihzation of the arts as a feaching tool per se. °

Museum settings haw€ often been another effective too! in the
teaching of handicapped chiliren. 'For example, the Brooklyn
Muscum has been afleader in developing exhibits ntihizing the
heightened tactile sefsory skill of the blind. Therefore, in light of

“= nanonal policy ¢unceyming the use of museums In Federally

ported educatioN programs enunciated in the Edl‘cation
amendmeats of 1974, Nge Comumtiee also urges local educational
agencies to include musaums in programs for the handicapped
funded under this Act. . )

(Senate Report No 94-164, p. 13 (1975)) -

heg. 300.305 Program options.

Each public agency shall take steps to insure that its handi-
capped children have available to them the variety of educa-
tional programs and services available to nonhandicapped
children in the area served by the agency, including art,

music, industrial arts, consumer and homemaking education,

and vocational education. N
(20 U.S.C. PA122)(AY; 1414(a)(1)(C))

Conmment The above Iist of pfgram options is not exhaustive,
and could include any prugram or activity tn which nonhandicapped
Students partiespate. Moreover.s vocational edocation programs
must be spectully designed 1f necessary to enable a handicapped
student to benefit fully from those programs; and the set-aside funds
under the Vocational Education Act of 1963, as amended by
Pub. L 94.482, may be used for this purpose. Part B funds may
also be used. subject to the prionty requirements under Regs.
300 320-300.324

'
h

\ ) bl ¢
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Reg. 300.306 Nonacademic services.

{a) Each public agency shall take steps to provide
nonacademic and extracurricular services and activities in
such manner as is necessary to afford handicapped children
an cqual opportunity for participation in those'services and
activities,

(bj Nonacademic and extracurvicular services and - ac.
tivities may include counseling services, athletics, transpor-#
tation, health services, recreational activitie}, special interest
groups or clubs sponsored by the public ageAcy, referrals to
agencies which provide assistance to handiéapped persons,
and employment ofestudents, including both employment by
the public agency and assistance in making outside employ-
ment available.

{20 U.S C. 1412(20A); 1414(a)(]}C)

1
.

Reg. 300,307 Physical education. .

(a) General. Physical education services, specially de-
signed if necessary, must be made available to every handi-
capped child receiving a free appropriate public education.

(b) Regular physical education. Each handicapped child
must be afforded the opportunity to participate in the regular
physical education program available to nonhandicapped
children unless: :

(1) The child is enrolled full time in a separate facility; or

(2) The child needs specially designed physical education,
as prescribed in the child's individualized education
progiam.

(c) Special physical education. If specially designed phys-

ical education is prescribed in a child's individualized educa- .

* tion program, the public agency responsible for the education
of that child shall provide the services directly, or make
arangements for it to be provided through other public or
private programs.- )

(d) Education in separate facilities. The public agency
.Tesponsible for the education of a handicapped child who is
Tenrolled in a separate facility shall insure that the child

receives approprigte, physical education services in com-
pliance with paragraphs (a) and (c) of this section.

(20 U.S.C. 1401(16); 141208)(BY; 1414(a)(6))

Comment  The Report of the Hbuse of Representatives on
Pub. L. 94-142 includes the following statement regarding physical
education: '

Special education as set forth in the Committee bill includes
instruction 1n physical education, which is provided as a matter of
course to all nonhandicapped children enrolled in publié clementar;
and secondary schools The Committee is concerned that although
these services are available 1o and required of all children in our
school systems, they are ofien viewed as a luxury for handicapped
children *

LI -

The Commuttee expects the Commissioner of Education to take -

whatever action is necessary to assure that physical education ser;
‘ 1€
, €5
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vices are available to wll handicapped children, i has specificaly
included phywcal education within the defimnion of specral educa
tion to nuike clear that the Commnttee expects such services, \pe-
cnilly designed where necessary, 1o be provided s an integral pagg
of the educational program of every handicapped child T

(House Report No 94-332, p 9 (1975)

- PRIORITIES IN THE USC OF .
P;‘\RT B FUNDS

Reg. 300.320 Definitinns of **first priority children® -
and *'second priority children.** ~

. For the purposes of Regs. 300.321-300.324. the term:

(a) **First priarity children'* mcans handicapped children
who:

(1) Are in an age group for which the State must make
available free appropriate public education under Rpg.
300.300: and ‘

(2) Arc nat receiving any education, -

(b) "*Second priority chidren’” micans handicapped chil-
dren. within cach disability, with the most severe handicaps
‘who are receiving an imadequate education,

20U SC 4123 A

Comment - After September 1, 1978, there should be no second
prionty children. since States must insure. as a condition of fecety.
g Pant B tuhds for fiscal year 1979. that all handicapped children
will have avarlable a free appropriate public education by that date.

NOTE—The term **frec appropriale ‘public educanon.” as de-
fined in Reg 300.4 of Subpan A, means **special.education and
related services which * *are provided in conformity wiath an
widividualized education pr\&ram_" A

New “First prionty children® will continue to be tound by the
State diter September 1, 19781 h an-going efforts to wdentify.
locate. and evaluate all handicapped children.

" Reg. 300.321 Priorities. .

. () Each State und local’educational agency shall usefunds
pgovided under Part B of the Act in the following order of )
> phiorities:

(1).To provide free apprepriate public education to first
priority children. including the identification, location, and
evalpation of first priority children. .

(2) To provide free appropriate public cducatipn to second
priority children, including the identification. location. and
evaluation of second prionty children.

{3) To meet the other requirements in this part.

(b) The requirements of paragraph (a) of this sestion do not
apply to funds which the State uses for administration under
Reg. 300 620. - . )

(20 US C.1411 (b)1)(B). (X 2)B). () 1)(B), (N 2HAXiN
t

. s ’

4
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(¢} State and local educational agencies may not use funds
under Part B of the Act for preservice traimng,

(20U S C 141303, Senate Report No 94. 168, p- 34 (1975

Conpnent. Note that a State educational agency as well as focal
cducational agencies must use Part B funds (except the portion uved
for State administeation) for the piorities. A Stale may havé io sel
avde @ portion ol its Part B allotment 1o be able 1o serve newly
identilicd first priority children,

After September 1, 1978, Part B funds may be used:

& (D) To continue <upporting child identification, location, and
evaluatidn activities; ; .
(2) To provide free appropriate public education to newly iden.

* tified first priority children:

(3) Tp tect the full educational epportuninies goal required under
§300.304. including employing additional personnel and providing
in-service training, in order to increase the level. intensity and
quality of services provided 1o individual handicapped children: and

{4) To meet the other requirements of Part B

-

Reg. 300.322
1977-1978,

(a) In school year 1977.1978. if a major component of a
first priority child's proposed educational program js nct
availuble (for example, there is no qualified teacher), the
public agency responsible for the child's education shall:

(1) Provide an interim program of services for the child:
and . :

(2) Develop an individualized education program for full

First priority children=—school Year

- tmplementation no later than September 1;.1978.

(b) A local educational agency may use Part B funds for

training or other support services in school year 19771978
only if all of its first priority children have available tothemat
least an interim prograni of services. ° "
* (¢) A State educational agency may use Part B funds for
training or other support services in school year 1977-1978
only if all first priority children in the State have available to
them at least an interim program of services.

(20 U.S.C. 1411(bk (¢))

Comument This provision is intended to make 1t clear thata Stute
or focal educational agency may not delay placing a previously
unserved (first priority) child untl it has, for cxample. implemented
anin-service trmining program., The child must be placed. Afier the
child is in at least an interim programythe Statcor local educational
agendy nray use Part B funds for training or oiher support services
needed %o provide that child with a frce appropriate publ.,
education, .

REG. 300.322

‘.
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( tg. 300.323 Services 10 other children.

If a State or a local educational agency is providing free
ppropnate public education to all its first priority children,
that State or agency may use funds provided under Part B of
the Act: K¢

(a) To provide free appropriate public education to handi-
capped children who are not receiving any education and who
are in the age groups not covered under Reg. 300.300 n tha
State; or

(b) To provide free appropriate public education to second
priority children; or

(c) Both.

{20 U.S C. 141 1(b)(1)(B), (b)2)(B), (c)2)(A)ii))

Reg.300.324 Application of local educationaj agency to
use funds for the second priority.

A local educational agency may use funds provided under

Pant B of the Act for second priority children, if it provides

“assurance satisfactory to the State educational agc:&y in its
. Application (or d@n amendment 10 its application):

(a) That all first priority children have a free appropriate
public education availabie 10 them; !

(b) That the local educational agency has a system for the
identification, location, and evaluation of handicapped chil-
dren, as descnbed 1n s application; and
"* (c) That whenever a first priority child is identified, lo-
cated, and evaluated, the jocal educational agency makes

"available a free appropriate public education fo the child.

0U.S C. 1411¢b)(1)(B), (eX1XB); 1414(a)(1X(C)(ii))

LINDI VIDUALIZED EDUCATION PROGRAMS

Reg. 300.340 Definition.

As used n this part, the term "“individualized education
program’’ means a writtertstatement for a handicapped child
that is developed and implemented in accordance with Regs.
300.341300.349.

(20U S C. 1401019y

Reg. 300.331 State educational agency respon;ibi‘my.
() Public agencies. The State educational agency shall
insure that each public agency develops and implements an

individualized education program for each of its handicapped i

children,
L3 N -

-

. REG. 300.323 A

. \‘l‘ ,
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meetings under Reg. 300.343. . '
- (20U.8.C. 1412 (2B), (9, (6): 1414(a)(5), Publ. L. 94.142, Sec.

(b) Private schooly and Jacilities. The State educationa]
agency shall insure that an individualizéd education program
is developed and implemented for cach handicapped chiid
who:

(D Igplaced in oc referred 10 a private school or facitity by
a public agency; or

(2) Is enrolled in a parochial or other private schioo} and
receives special education or related services from a public
agency.

(20 U S C. 14128), (6); 1413(a)(4))

Comment. This section applies to all public agencies, including
other State agencies (e 8-+ departments of mental health and wel-
fare), which provide special education 10 a handicapped child either
directly, by contract or through other arrangements. Thus, if a State
welfare agency contracts with a private school or facility to provide
special education 1o a handicapped child, that agency would be
responsible for insuring that an individualized education program is
developed for the child,

i

Reg. 300.342  When individualized education programs
must be in effect.

{a) On October 1, 1977, and at the beginning of each
school-year thereafter, each public agency shall have in effect
an individualized education program for every handicapped
child who is receiving special education from that agency.,
- (b) An individualized education program must:

(1) Be in eftect before special education and related ser-
vices are provided 10 a chiid; and

(2) Be implemented as soon as possible following the

8(c) (1975))
Comment.” Under paragraph (b)(2), it is expected that a handi-

*capped ehild’s individualized education program (IEP) will bé im-

plemented immediately following the meetings under Reg.
300.343. Anexception to this would be (1) when'the meetings occur
during the summer or a vacation period, of (2) where there are
circumstances which require a short delay {e.g., working out trans.
portation arrangements) -However, there can be no undue delay in
providing special education and related services 10 the child,

Reg. 300.343 Meetings.

() General. Bach public agency is responsible for initiat-
ing and conducting meetings for the purpose of developing,
reviewing, and revising'a handicapped child's individualized
education pro ram.

>

C1
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(b) Hamdicapped chuldrem éurrenmtiy served. 16 the public
agency has determined that a handicapped child will reccive
special education during school year 1977-1978. a meeling
must be held early enough to insure that an individualized
education orogram is developed by October 1, 1977,

(c) Other handicupped ehildren. For a handicapped child
who is not included under paragraph (b) of this section, a
meeting niust be held within thirty calendar days of a deter-

~Mination that the child needs special edication and related”
services,

(d) Review. Each public agency shall initiate and conduct
mectings (o periodically review each child's individualized
education program and if appropriate Yevise its provisions, A
meeting must be held for this purpose at least once a year,

(20 U.S C 1412(2KB). (4). (6); 1414(a)(5)

Comment” The dates on which agencies miust have ndividualized
education programs ¢(|EPs) in etfect are specified in Reg 300.342
(October 1, 1977 and the beginning of each school year thereafter).
However. except for new handicapped children (1.e.. those
evaluated and determined to need special education after October 1.
1977). the tming of meetings to develop. review, and revise IEPs is
left to the discretion of each agency.

In order to have IEPs 1n effect by the dates in Reg. 300 342,
agencies could hold meetings at the end of the school year or during
the summer preceding those dates. In meeting the October |, 1977
timeline, meeungs could be conducted up through the October 1
date Thereafter. meetings may be held any time throughout the
year. as long as 1EPs are in effect at the beginning of each school
year

The statutesequires agencies to hold a mgeting at least once each
year in order to review, and if appropriate revise, each child’s IEP.
The iming of those meetings could be on the anniversary date of the
last IEP meeting on the child. but this is left to the discretion of the
agendy,

JR—

Reg. 300.344  Participants in meetings.

(a) General The public agency shall insure that each
meeting includes the following participants:

(1) A representatve of the public agency. other than the
child’s teacher, wh(ﬁis quahfied to provide, or supervise the
provision of. special.education,

(2) The child's tcachér. a

(3) One or both of the child’s parents, subject 10 Reg. °
300 345

(4) The child, where appropriate.

(5) Other individuals at fhe discretion of the parent or
agency . .

SUPPLEMENT 45
APRIL 3, 1981
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9
or a handicapped child who
first time, the public agency shall

3

(b) Evahainon personne
has been evaluated tor th
insure:

(1) That a member of{the evaluation team participales in
the meeting: or

(2) That the representative of the public agency, the child's
teacher, or some other person' present at the meceting, who
is knowlcdgeable abgut the evaluation procedures used with
the child and is familiar with the results of the evaluation,

(0 U.SC 1401019 1412(2)(B), (4). (6). 1414(a)(5))

Comneens 4 In deciding which teacher will participate in meet-
ings on a child’s individualized education program. the agency may
wish to consider the following possibiluies: .

(a) For a handicapped child who 15 feceiving special education,
the ""teacher ".could be the child's special education teacher. If the
child’s handicap 1s a speech impairment, the **teacher’’ could be the
speech-language pathologist.

(b) For a handicapped child who 15 being considered for place-
ment in special educaton, the “‘teacher”” could be the child's
regular teacher. or a teacher qualified 1o provide education in the
type of program in which the child may be placed, or both. .

()17 the child is not in school or has more (han one teacher, the
agency may designate which icacher wall paniicipate inthe meetng,

" 2. Eather the leacm\m; the agency representative should be
quahfied in the area of the child's suspected disability.

3 For a child whose pnmary handicap 1s a speech impairment,
the evaluation personnel participating under paragraph (b)(1 ) of this
section would normally be the speech-language pathologist.

Reg. 300.345 Parent participation.

(a) Each public agency shall take steps to insure that one or
both of the parents of the handicapped child are present at
each mieeting or are afforded the opportunity to participate,
including:

(1) Notifying parents of the meeting early enough to insure
that they will have an opportunity to attend: and

(2) Scheduling the meeting at a mutually agreed on time
and place.

(b) The notice under paragraph (a)(1) of this section must
indicate the purpose. time, and location of the mecting. and
who will be in attendance.

() If neither parent can attend, the public agency shall use
other methods to insure parent participation, including indi-
vidual or conference telephone calls.

(d) A meeting may be conducted without a parent in
attendance if the public agency is unable to convince the
parents that they should attend In this case the public agency

?

t

REG. 300.345
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ust have a record of its attempts to arrange a mutually
4reed on time and place such as.

(1) Detailed records of telephone calls made or attempted
and the results of those calls.

(2) Copies of_cqmespondence sent to the parents and any
responses received, and

(3) Detailed records of visits made to the parent’s home or
place of employment and the results of those visits.

(¢) The public.agency shall take whatever action is neces-
sary to insure that the parcnt understands the proceedings at a
meeting, including arranging for an interpreter for parents
whoare deaf or whose native language is other than English.

(f) The public agency shall give the parent, on request, a
copy of the individualized education program.

(20 U S.C. 1401(19); 1412(2)(B). (4). (6); 1414(a)(5))

Commeyr The notice 1n paragraph (a)'could also inform pirents
that they may bnng other people 10 the meeling As indicaled in
paragraph (¢). the procedure used to nohify parents (whether oral or
writief or both) ts left to the discretion of the agency, bul the agency
must keep a record of its efforts to contact parents.

Y

Reg. 300.346 Content of individualized education
program.

A
The mdtvtduallzcd education program for each child must
include:
(a) A statement of the child's present levels of educauonal
‘rformarice;

(b) A statement of angual goals, including short term

instructional obye

(c) A statement of the speclﬁc special education and re-
lated services to be provided to the child, and the extent to
which the child will be abn&panicipatc in regular educa-
tional programs; ¢

(d) The projected datps for initiation of ser.ices and the
anticipated duration of the services; and ‘

(¢) Appropriate: objective criteria and evaluation proce-
dures and schedules for determining. on at least an annua}
basis, whether the short term lnsmlcuonal oancs are
being achieved. "

.(20 U S C. 1401(19); 1412 (2)(B), (4), (6); I4I4(a)(5) Senate
Report No 94-168. p- 11 (1975))

Reg. 300.347 <Private school placements.

(a) Developing individualized education programs. ( 1y,

Before a public agency places a handicapped child in, or
refers a child to, a private schoal or facility, the agency shall
mitiate and conduct a Mecting to develop an individualized
education program for the child in accordance with. Reg.
300.343.

J?EG. 300.346
ERIC
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(2) The agency shall insure tFlLut a repregentative of (}c
private schooi facility attends the meeting. If the representa-,
tive cannul attend. the agency shall use other methods to
insure participation by the private school or facility, includ-
ing individual or conference telephone calls.

(3) The public agency shall also develop an individualized -
education program for each handicapped child who was
placed in a private school or facility by the agency beiore the
effective date of thése regulations.

(b) Restewing witd revising individuakized education pro-
grums. (1).After a handicapped child enters a private school
or fuacility, any meetings to review and revise the child's
individualized education program may be initiated and con-
ducted by the private school or facility at the discretion of the.
public agency,

(2) Ifgthe private school or facility initiates and conducts
these méefings, the public agency shall insure that the’ parents
and an agency represcntahvc

(i). Are involved in any decision about thc child’s indi-
vidualized education program; and

(ii) Agree to any proposed changes in the program bcfore
those changes are implemented.

(c) Responsibility. ‘Even if a private school or facnlny
implements a child’s individualized education program, re-
sponsibility for compliance yith this part remains with the
public agency -and the State educational agency,
(20 US.C, I4l3(a)(4)(.B)) ‘

»

,Reg. 300.348 Handicapped children in parochlal or
other private schools. .

If ahandlcappcd child is enrolled in a parochlal or other.
pnvau: school and receives special education or related ser-
vices from a public agency, the public agency shall:

(a) Initiate and conduct mccungs to develop, review, and
revise an lndmduallzcd cducntlon program for the child, in
accordance with Reg. 300.343; and

(b). Insure !hat a representative of the pamchlal or other
private school attends each- meeting. If the representative
cannot attend, the agency shall use other methods to insure
participation by the private school, ;ncludlng individual or
conference tclep'honcpgalls

(20 U.S.C. 1413(a)(4)(A))

v

A

Reg. 300.349 Individualized education program—
accountability. .

Each public agency must provide special education and
related services to a handicapped child in accdrdance with an
individualized education program. However, Part B of the

. .
12
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12 .

Actdoes not require that any agency. teacher, or other person
be held accountable if a child does not achieve-the growth
projected in the annual goals and objectives,.

(20 U.S C. 141202%B). 1414(a)(5). (6); Cong Rec at H7152
(daily ed., July 21, 1975) * A3

Comment  This section is intended to relieve concerns that the
individualized education*program constitutes u guarantce by the
public agency and the tcacher that u child will progress ata specified
rate However, this section dues not relicve agencies and teachen
from muking good faith efforts to assist the child in achieving the
objectives and goals listed 1n the individualized education program.
Further, the section does not Jimit a parent’s right to complasn ang

* ask for revisions of the child's program, or to invoke due process
procedures. if the parent fecls that these efforts are not being made.

DIRECT SERVICE BY THE STATE
EDUCATIONAL AGENCY

Reg’300.360" Use of local educational agency allocation
for direct services. )

(a) A State educational agency may not distribute funds to
alocal educational agency, and shall use those funds toinsure-
the provision of a free appropriate public education to handi-
capped children residing in the area served by~the local
educational agéncy, if the local cducational agency, in any
fiscal year:

(1) s entitled to less than $7.500
(beginning with fiscal year 1979); .

(2) Does not submit an application that meets the require-
ments of Regs. 300.220-300.240; * ~

(3) Is unable or unwillingto establish and maintain pro- °
grams of free appropriate public education; .

(4) Is unable or unwilling to be consolidaied with other
local educational agencies in order to establish and maintain
those programs; or . s

(5) Has one or moré handicapped children who can best bé
served by a regional or State center designed to meet the
needs of those childrg . .

(b) In meeting the guirements of paragraph (a) of this
section. the, State educational agency may provide special
education and related services directly,-by contract, op
through other arranggments. . :

(c) The excess cost requirements und gs) 300.182- -
300.186 do not apply to-the State cducational agkncy. .

4

(20 U S C "1411(cK4). 14'13(1?). 1414(d))

Corwment Segtion 300 360 1s a combination of three provisions
in the statute (Sections 61 1(c)(4), 613(b). and 6 f4(d)). This scction
focuses mainly on the State’s adnurustration and use of Jocal ents-
tlentents under Part B

The State educational agency, as a recipicnt of Part B funds T3
responsible for insuring that alf public agencies in the $tate comply
with the provisions of the Act, regardless of whether they receive

for that’ fiscal year

’
v
?

v
.
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. under Part B, *JFAPE"

- g

]

o
’

»

Part B funds. If a local educational agency elects aot to apply for its
Part B entitlement, the State would be required to use those funds tq
tsure that a free appropriate public education (FAPE) is made
dvarlable o children residing.in the area served by thatlocalagency. °
Hogever, if the local entitlement is not sufficient for this purpose,
afllitiony) State or local funds would have to be expended in order to
ifsurc that **FAPE"" and the other requirements of the Act are met.
Moreover, f the local educational agency is the recipient of any
other Federyt funds. it would have to be In compliance with Subpart
D of the regulations for section 504 of the Rehabilitat n Adtof 1973
(45 CFR}:m 84). 1t should be noted that the 1erm ‘FAPE"* has
different meanings under Part B and section SO4. For example,
is a stututory term which requires special
education and related services to be provided in accordance with an
individualized education prograny (IEP). However, under section
504, each recipient must provide an education which includes
services that are “"designed to meet individual educational neegs of
handicapped persons as adequately as the needs of nonhandicapped
persons are met * * * ** Those regulations state that implenienta. -
tionof an IEP, in accordance with Pant B, is one means fmccli;lé .
the “"FAPE™ requirement. )

‘.

Reg. 300.361 Nature and location of services, -

o

The State eduaational agency may provide special educa. -
S:n and related servites under Reg. 300.360(a) in the man-
rand at the location it considers appfopriate. However, the

manner in which the education and services are provided
he requirements of this part (includ. * )

must be consistent with t
ing the least restictive environ
300.550-300.556 of Subpart E).

(20 Us.c. 1414@)) _ - , .
. L]

ment provision in Regs.,

- - . . <
PN
[

Reg.300.370° Use detateeducii]ﬁonalagency allocation ~
for direct and support services. o

(a) The State shall use the portion of its allocation it does
not use for administration to provide Support services and
direct services in accordance with the priority requirements
Junder Regs. 300.320-300.324, . .

Ab) For the purposes.of paragraph (a) of this section:

(1) **Direct servicgs™ means services provided 1o a hAndi-
capped child by the State directly, by contract, or thrqugh
other afrangements, o ., :

(2) **Suppon services'* includes implementing the ¢om-
prehenstve system of personnel development undey Regs.

300 380:300 388, regrfitment and tratning of hearing offl-

. cersand surrogate pay nts, and public inférmation and parent

1

I _ o E:26173‘ 7 . : -

training activities relating to a free appropriate public educa®
tion for handicapped children. P . :

(0USC. Ja1pud. @2»  « . -

*

. SR REG. 300.370

e

>
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g 300.371 étare matching.

Beginning with the period July 1, 1978-June 30, 1979, and
for each following year, the funds that a Staté uses for direct
and support servicgs under Reg 300 370 must be matched on
a program basis by the State from funds other than Federal
funds This requirement does not apply to funds that the State
uses under Reg. 300.360. . Lt

- (20U S C. 1411(c)2(B). (N4)B))

Comment The requirement inReg 300 371 would be satisfied if
the State can document that the amount of State funds s expended for
each major program area (¢ g., the comprehensive sysrcm of per-
sonnel dcvclopmcm) 15 at least equal to the expenditure of Federal

« funds if that program arca R

Reg. 300[372 Applicablllty of nonsupplantmg
requirement. -

on V

. Beginming"with funds appropnated for F|§cal Year 1979
and for each following Fiscal Year, the requirement in sec-
tion 613(a)(9) of the Act, which prolubits supplanting with

_ administration, ‘irect services, or support servuces '

*@0USC. M) w -
S "COMPREHENSIVE SYSTEM OF -
* PERSONNEL DEVELOPMENT
¥ N . .. ‘: L .
- (,.1;. 3002380 Scope of system. . DL )

Bach annual program plan must include a description of
programs and procedures for the developmerit and |mpicmen-

tation of a comprehensive system of personnel deyélopment =

which includes:

(a) The inservice trainingzof geqeral and special educa

. tional insiructional, related services, and support personnel
. (b) Procedures to insure that all personnel necessary to
caffy out the purposes df the Act are qualjfed (as defined in
’ Reg. 300. 12 of Subpart A) and that activities sufficient to
carry out {his personnel development plan are scheduled; and
{c) EffectiVe procedures for acquiting and disseminating to
teachers and admumistrators of prograins fog handlcappcd
children significant information derived from cducatlonal
reséarch, demontration, and similar projects, and for gdopt-
ing, where appropriate, promising educational pracncggand
materials devetoped through those projects. .-

(20 US.C. 1413(a)(3)) - ) i

Federal funds, does not, apply to furids that the State uses . -
' fron? its allocation under Reg. 300 706(a) of Subpart G for |

EDUCATION for thie HANDICAPPED LAW REPORT
‘ 0

Reg. 300.381 Participation of other agencies and .
Institulions. . ‘

{a) The State educational agency must insure that all publrc
and psivate institutions of higher education, and other agen-
cies and organizations (including representatives of handi-
capped, parent, and other advocacy ofganizations) in the ~
state which have an interest in the preparation of personnel
for the education of handlcappcd children, have an opportu~’
,nity to participate fully in the development, review, and
annual updating of the comprehensive system of pers'onnel
development.

(b) The annual.program plan must describe the nature and
extent of participation under paragraph (a) of this section and

v - must descrlbe responsibilities of the State educational
* agency, local edugational agencies, public and pnvatc in-
stitutions of higher education, and other agen

. (1) With respect to the comprehensrve system as-a whole,

" and .
(2) With respect tgthe personnel development plan under
Reg. 300.383.
(20 U.S C. 1812(7)(A); 1413(2)(3)) ’

° - ~ .

.Reg. 300.382 mservice trainimgi~

fa) Asusedin thrs sectlon, “inservice tining'* means any
g tramlng other.than that re¢eived by an individual in a full-
time program which leads to a degree.
(b) Eﬁcb anny program plan myst provide that the State
* + educgfional agenc
(1) Conducts an annual needs assessment to ,deten'moe ifa
* ¢ sufficient nurhber of qualified personnel are available in the
State; and
'(2) Initiates inservice personnel devclopmcnt programs
based on the assessed rieeds of Statewide srgmﬁcance relatéd

.

to the nnplementatmn of the Act. ¢ .

(c) Eacti annual program plan must include the results of
s _ theneeds asscssmcm undcnparagraph bxn ‘of this section,
broken ont by need for riew personnel and need for retrained
pcrsonnel
s {d) The State educational agency may enter into contricts
wrttmnsmuupns of h|gher education, local educational agen-
cies or other agencies, institutions, or organizations (whlch
‘mdy include parent, handicapped, or other advocacy organi-
° zations), to carry out; . .
( ;frB'D E’xpenlncntal or innovatiae. Mngl development

grams, é
> (2)_Development of modrﬁcanon of instructional mate-

©
rials; and - .

N

-

P



P

[

LIPS %‘x
4

¢

-
{3) Dissemination of significant information derived from
educational research and demonatration projects,
{e) Each annual program plan must provide that the Staie
. educanonal ageacy insurcs thal ongoing inservice training.
programs arc available to ail personnel who are engaged m
the education of handicapped children, and that these Pro-
“grams inchide .
(1) The use of incéntives which insure participation by
teachers“(such as releabed time, paymert for participation,

&

“options for acadenuic crogit, Saldry step credit, certification .

renewif®. or bipdating professionalakills): .
(2) The involvement of local staff, and ~
* . (3) The use of innevative practiges which havebeen found =
-to be effective: .~ 7 ° . ’
(f) Each annual program plan must: L
(1) Descnbe the processused in detcrmining the inservice
training necds of persgnnel .cngaged in the ¢ducation. of
«  handicapped children; ~
(2) Idenufy the arcas in which training is needed (such as
individualized education programs, non-discriminatory test-
ing. least restrictive environment, procedural sufeguards,
- and jurrogate parents), .
(3) Specify the groups requiring training Asuch as special
teachers, régular teachers, admnistratory, psychologists,
speech language pathologists” audiologists, physical educa-
tidn teachers, therapeutic recrejon specialists, physical
therapists, octupational therapists,\qedical pgrsonnel,-par-
ents. volunteers, hearing officers, and) surrogate parents).
.M4) Dgscribe the, content and naturé of t ming for each
area under paragraph (N(2) of this s clion; \j:?i' . .
{5) Describe how the lranpnrfg'wﬂl e provided in terms of =
() geographical sgope (such as Stateyude, regional, or local),
*and (n) staff training source (such s college and university
staffs, State and local-educational agehcy. personnel, god 1.
non-agency personncl); v
(6) Specify" (i) The funding sdurces to be used. and

A

(7) Spearfy procedures for cffective evaluatjon of the ex- °
tent to, which program objectiyes are met.

Reg. 300.383  Persons

nel developmeit plan. el
RALEY _I‘iach'nnngul progrum plan must: (Efncl_udc\a personnel
development plan ‘which provides-a structire for personnet
planning and focuses.on preservice and in service education
needs; - -

(b) Describe the results of the ncedg assessment under Reg
3005.382(b)(13 with respect to identifying needed areas ol
training. and assigning priorities to those areas: and

(c) Identfy the tatget populations for persgnnel develop-
ment? includiag zdneral education and special edutation‘in-/
structional and adr:gn,i\'trativc personnel, sapport personnel,:
and other personnel (such as paraprofessionals, parents, sur-
rogate pardnt<./and volunteers) .
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Reg. 300.384 < Dissemination.

n ~ ~

() Fachannuil ;\rogram planmustintlude a déscn'fation of
the State’s procédures for acquiring, reviewing, and dis-
seminating to general and sgecial educational instructionad,
and support pesaonnel, administrators of programs for handi-
capped children, and other interested agencigs.and organiza-",

tions (including parent. handieapped. and other advocacy < *

organizations} significant fnformation and promising prac-
tices derived from educational research. demonstration, and
other projects ) ./

(b) Dissemination includes:

{n Making those personnel, administrators, agencies, and
organizations aware of the information and practices;

'(2) Training designed to enable the establishment .of in- 7

novative programs and practices targeted on identified local ;
° needs: and . 5
* (3 Use of instructional_materjals and other rhedia for :
personnel development and instructional programming.
(20 U.S.C. 141%aN3) - /

b 3

§

Reg. 309.385- Adoption of e?u_’cational practices. 3!

(a) Each annual program must provide for a statewide sys-
tem designed to adopt, where appropriate, promising educa-
tionat practices and materials proven effective through re-
search and demonstration.’ - I

(b) Each anntial program plan must provide for th brough

> reasséssment of educational practices used in the Sfate.
{c) Eachrannual program plan must provide for the iden- *
tification of State, local, and regional resources’(hyinan and

*,.« material) which will assist in meeting the State’s Personnel
preparation needs. i
e R -
(20 U.S C 1413@)3)) ) ]
- ¢ ] §

Reg. 300.387 Tethnical assistance to local léducational
agencles. v ’ J

; !
P .. Each annual program plan must include a fescription of
techinical assistance that the State educational ency givesto

- rlocal educational agencies in their implementation of the

State’s comprehenmsive system of pfrsonnc}k development.

(20US.C J413an) . *
. - i . i

/ - '

e,

.

Subpart D—Private ScHools

HANDICAPPED CHILDREN IN PRIVATE SCHOOLS
PLACED OR REFERRED.BY PUBLIC AGENCIES

Reg. 300.400 Applicability of R

~ - -
Regs. 300.401-300.403 apply only to handicapped chil-
dren who are or have been placed i orreféfred to a private
school or facility by a public agency as a means of providing
special education and related services. :

. 300.401-300.403.

»

~

L

/
f

of
i
1

(20 US.C. 14131y ‘ b (20 U.S.C. 1413(a)4)B)) [ . ' o
! T g . -
: . E'28 J ] . v .. -
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¢. 300.401 Responsibility of State educational
« A& agency. N

Eac8 State educatgonal peency shall msure that a handi.
cappedthild who s placed in or referred to o private school or
‘ facility by a public agency ~

&u) Is provided special education and related services:
+ 4D In cofformance with an individualized educationak
program which megts the requirqments under Regs.
v 300.340-300.349 of Subpart C; B
€2) At no cost t6 the parents; and
(3) At a school or facility which meets the standards that

apply to State and local educational agencies (including ‘the

requirements in this part): and
(b) Has all of the rights of a handicapped child who is
served by a/public agency. -

©(BUS C 1413a)4XB))

! i
¢ L :
Reg. 300.402 Implementation by State educational
agency.’ .

In implementing Reg 300'401, the State eduéatnonal
agency shall:

(a) Monitor compliance through procedures such as wrif>
ten reports, on-site visits, and parent questionnaires:
-+ (b) Disseminate copies of applicable standards to each
¢ private school andl facility 10 which a public agency has

Q -ed or placed a handicapped child; and

») Provide an opportunity for those private schools-and
facilities to participate in the development and revision of
State standards which apply o them. .

(20USC 1413(a)(4)B))
s

< .
1

Reg. 1212.403 Placement of children by parents.

. (a) If a handicapped child has available a free appro-
priate public education and the parents choose to place the
child 1n 3 private school or facihity, the public agency is‘not
required by this part to pay for the child’s education at the
“private school or facility. However, the public agency shall
make services available to the child as provided under Regs.
300.450-300.460. - - '
{b) Disagreements between a parent and a public agency
regarding the availability of a program appropriate for the
N child, and the question of financial responsibility, are subject
to the due process procedures under Regs. 300.500-300.514

of Subpart E. . «

(20 US.C. 141202KB): 1415) *

2

RER, 300.401 ' -
LS . .

ERIC

IToxt Provided by ERI

N

HANDICAPR% CHILDREN IN PRIVATE SCHOOLS
NOT PLACED OR REFERRED BY PUBLIC

~ ' AGENCIES *

Reg. 300.450 Definition of *private} schodl handi-
capped children.” ’ ) .

As used in Regs,,300.451-300.452, **private school
handicapped children™ méans handicapped children enrolled
in private schools or facilitics other than handicapped chil-
dren covered under Regs, 300.400-300.403. .

(20 US.C 1413(a)d)(A)) *
[Amended 1n 45 Fed. Reg. 22531 (April 3. 1980) ]
i

' 9
< ¢ . i
Reg. 300.451 State educational agency responsibility.

The State educational agency shall insure that—

(a) To the extentconsistent with their number and iocation
in the State, provision is made for the participation of private
school handicapped children in the program assisted or car-
ried out under this part by providing them with special educa-
tion and relgted services; and .

(b) The other tequirements in 34 CFR 76.651-
76.663 of EDGAR .are met- . .

(20 U.S.C. 1413a)(4)(A))
[Amended in 45 Fed. Reg. 22531 (April 3, 1980).]°
L
Reg. 300.452 Local educational agency responsibility.

~  (a) Each local. educational agency shall provide special
education and related services designed to mdetthe needs of
private s¢hool handicapped children residiag in the jurisdic-

a

3 . . .‘.

tion of the agency. i
(20 U.S.C. 1413(a}4)(A); 1414(a)(6)) .
(Amended in 45 Fed. Reg. 22531 (April 3, 1980).]

Subpart E~Procedural Safeguards

[3

DUE PROCESS PROCEDURES FOR PARENTS
AND CHILDREN™~ .

Reg. 300.500 Definitions of “‘consent,” ‘‘evaluation,’’
and ‘‘personally identifiable.”

As used -in this part: “'Consent” means that: (a) The
parent has been fully informed of all information relevant to

C o~

-

175
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»
© 1981 CRR Publishing Company, Washington, D.C. 20005

. -

i

Py




EDUCATION OF THE HANDICAPPED REGULATIONS 102:77

“t

4
* -

the activity for which consent is sought, in his-or her native
language. or other mode of communication: .

{b) The parent ungderstands and agrees inswriting to the

carrying out of the activity Tor which his or her consent is
sought, and the consent describes thaf dactivity and hists the
records (1f any) which will be released and to-whoin; and

(¢) The parent understands that the granting of consent 1y
voluntary on the part of the parent and may be revohed at any
time. .
*‘Evaluation’* means procedures used in accorilance with
Regs 300 530-300 534 to determine whether a child is
handicapped and the nature and exjent of thé special educa-
tion and related services that the child needs. The terin means
procedures used selectively with an individual child and does
not include basic tests administered to or procedures used
with all children in a school, grade, or class.

*‘Personally identifiable’" means that information
includes: .

(a) The name of the child, the child’s parent, or other
family member:

(Q) The address of the child;

() A personal identifier, such as the childs socal secu-
rity number onstudent number; or -

(d) A list of personal characteristics or other inforination
which would make it possible to identify the child with
reasonable certainty. '

{20 U S5.C. 1415. 1417(c) .
\ < )”

=]
1

Reg. 300.501 ' Gencral responsibility of public agencies.

Each State educational agency shall insure that each public
agency establishes and ymplements procedural safeguards
which meet the requirements of Regs. 200 500-300.514.

(20 US C 1415(2))

Reg. 300.502 Opportunity to examine records.

The parents of a handicapped, child shall be afforded, in
accordance with the procedures in Regs. 300.562-300.569

an opportunity 1o inspect and Teview all education records

with respect to: ] ]
(a) The identification, evaluation, and educational

placement of the child, and - . ) _
{(b) The provision of a free appropriaje public education to
the child, - :

(20 U SC 1415(b)1XA))

" SUPPLEMENT 45
APRIL 3, 1981

"Reg. 300.503 Independent educational evaluatios.

(a) General (1) The parentsof a handicapped child have
the right under'this part to ubtain an independent educational
evaluation of the child. subject to paragraphs (b) through (e)
of this section. . .

(2) Each public agency shall provide to parents, on re-
quest, ir}i()rma(ion about where an independent educanonal
evaluation may be obtained, :

€3) For the piirposes of this part:
< (i) ““Independent educational evalugtion'* means an
evaluation conducted by a qualified examiner who 1s not
employed by the public agency responsible for the educhtion
of the child in question.

(i) **Public expense'* means that the public agency either
pays for the full cost of the evaluation or insures that the
evaluation is otherwise provided at no cost to the parent,
consistent with Reg. 300.301 of Subpart C.

(b) Parent right 10 ev8luation ¢ public expense. A parent
has the right to an independent educational evaluation at
public expense if the parent disagrees with an cvaluation
obtained by the public agency. However, the public agency
may initiate a hearing under Reg. 300.506 of this subpart 1o
show that its evaluation is appropriate. If the final decision is
that the evaluation is appropriate, the parent still has the right

tor an independent educational evaluation, but not arpublic |

expense.

(¢) Parent initiated evaluations. If the parent obtains an
independent educatiopal evaluation at private expense, the
results of the evaluation: e B

(1) Must be considered by the public agency in‘My deci-
sion made with respect to the provision of a frge appropriate
public education to the child, and

(2) May be presented as evidence at a hearing under this
subpart regarding that child. -

(d) Requests for evaluations by hearing officers” ]f a hear-
ing officerjrequests an independent educational evaluation as
part of a hearing, the cost of the evaluation must be at public
expense,

(c) Agency criteria. Whenever an indcpqndcnt evaluation
is at public expense, the criteria under which the evaluition is
obtained, including the location of the evaluation and the
qualifications of the examiner, must be the same & she
criteria which the public agency uses when it initiates an
evaluation.

(20.U.S.C. 1415(b)(1)A))

-

" Reg. 300.504 Prior_notice; parent consent.

(8) Notice. Written notice which meets the requirements
under Reg. 300.505 must be given to the parents of a handi-
capped child a reasonable time before the public agency:

f

REG. 30&04

-~

>

rs
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(1) Proposes to imnate or change ‘the 1dentification,

tluation, or educational placement of the child or the

provision of a free appropriate pubhic education to the child,
or

(2)- Refuses to initiate or change the identification, evalua-
tion, or educational placement of the child or the provision of
a free appropriate public education to the child.

(b) Consent. {{) Parental consent must be obtained
before'- ~

(i) Conducting a preplaceinent evaluation; and

(1) Initial placement of a handicapped child in a program
provading special education and related services.

(2) Except for preplacement evaluation and initial place-
ment, consent may not be required as a condition of any
benefit to the parént or child. -

r
« (c) Procedures where parent refuses consent. (1) Where

State law requires parental consent before a handicapped
child 1s evaluated or imtially provided special education and
related services, State procedures govern the public_agency
in overnding a parent’s refusal to consent.
(2)(i} Where there 15 no State law requinng consent before
a handicapped child is evaluated oc initially provided special
education and related services, the public agency may use the
hearing procedures in Regs. 300.506-300.508 to determine if
the child may be evaluated or initially provided special edu-
catron and related services wishout parental consent.
(1) If the hean{ng officer upholds the agency, the agency
. may evaluate or initially provide special educgtion and re-
lated services to the child without the parent’s &nsent. sub-
fect to the parent’s nghts under Regs. 300 510-300.513.

. 20 USC. 1415()(iIXC) (D)) °
< N ‘. .

Commént 1 Any changes 1n a child’s special education pro-
gram. after the miual placement, are not subject 1o pasental consent
ugder Part B, but are subject 1o the prior notice requirement in
paragregh (a) and the individualized education program require-
ments in Subpart C

2 Paragraph (¢) means that where State law requires parental
consent before evaluation or before special education and related
services are initially provided. and the parent refuses (or otherwise
withholds) conseni, State procedures, such as obtaining a court
order au\lhorizing the public agency to conduct the evaluation or
provide the education and related services, must be followed.

IfZ however, there 1s no legal requirement for consent outside of
these regulations, the public agency may use the due process proce-
dures under this subpart 1o obtain a decision to allow the evaluation
or services without parental consent. The agency must notify the
parentof its actions, and the parent has appgal rightsas well as rights
at the heaning atself, .

. 3

C

" REG. 300.505
Q i
ERIC

Aruitoxt provided by Eic:

»

<

.
Reg. 300.505 Content of notice.

(a) The notice under Reg. 300.504 must include: -

(1) A tull explanation of all of the procedural safeguards
avaiable to the parents under Suhpatt E;

{2) A description of the getion proposed or refused by the
agency, an gxplana\(ion ofhy the agency proposes or re-
fuses to take the actron, and a description,of any options he
agency gonsidered and the reasons why those options wege
rcjcclc«!?_ *

(3) A%description of each evaluation procedure, test, rec-
ord, or report the agency uses as a basis for thesproposal or
refusal; and ) - ’

(4) A description of any other factors which-are relevant lo\e

the agency’s proposal or refusal. ©

{(b) The notice must be: )

(1) Waotten in language understandable to the general
public. and

(2) Provided in the native language of the parent or other
mode of communication used by the parent, unless it is
clearly not feasible {o do so. .

(c) If the native language or other mode of communication
of the parent is not a wntten language, the State or local
educational agency shall take steps to insure:

. B .
(1) Thatthe notice 15 translated orally or by othet mcansgf
the parent in his or her mative language or other mode

. communication; -

(2) That the parent understands the content of the notice, . _

and
(3) That there is written evidence that thc*equircmcnts in
parag{aph (c) (1) and (2) of this section have been met.

(20 U S.C. 1415(b)(1(D))

Reg. 300.506 Impartial due process hearing.

(a) A parent or a public educational agency may initiate a
hearing on any of the matters described in Reg.
300.504(a)(1) and (2).

(b) The hearing must be conducted by the State educational )
agency or“the public agency directly responsible for the ©
education of th¢ child, as determined under State statute,
State regulation, 'or a written policy of the State educational
agency. w : .

(c) The public agency shall inform the pargnit of any Tree or
low-cost legal and other relevant services available in the
area if: .

¢1) The parent requests the information; or

(2.) The parent or the agency initiates a hearing under this
section. ~ '

(20 U S.C., 1416(b)(2)) \.\

£-31
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‘ent; and t . .
" (2) Open the hearing to the public.
(20US ¢ 1415(a) . .
Vo b .y
€y
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Comment Many Staies have painted s the Success of using media-
tron as an intervemng step priog w conducting i formal due process
heaning  Although the process of mediahon s nut required hy the
statute or these rcgul.u“mn\.".m agency may wish fo suggest media-
tion in disputes concermag the wlentiBication. evaluation, and ¢du-
cational placement of handicapped children, and the proviston of i
free appropriate public educittion to those children. Medialions have
been conducted by members of State educational agencies or local
educational agency personnel whu were not previously involved in
the particular case. In many cuses, mediation leads W resolution of
differences betwceen parents and agencies without the development
of an adversarnal relatonship and with minimal emotional siress.
However, mediatton may not be used to deny or delay a parents
rights under this subpart, .

Reg. 300.507 ' Impartial hearing officer.

(a) A hearing inay not be conducted:

11) By a person who is an employee of a public agency
which 15 involved in the cducation or care of the child, or

(2) By any person having a personal or professional inter-
est which-would conflict with his or her objectivity in the
heanng .

(b) A person who otherwise qualifies to conduct a hearing
under paragraph (a) of this section is not an employee of the
agency solely becansa he dr sheis paid by the agency to serve
as a heanng officer :

(c) Bach public agency shall keep alist of the persons who
serve as hearing officers The list must include a statement of
the quahfications of each of those persons.

(20U SC 1414(bx2))

Reg. 300.508 Hearing rights.

(a) Any party to a heaning has the.rght to:_
(1) Be accompartied and advised by counsel and by indi-
viduals with specialknowledge or training with respect to the

problems of handicapped chilgren: o .
) Prcscm,cvidcncc and confront, ‘cross-examine. and
compel the attendance of witnesses; .

£3) Prohibit the introduction of any evidence at the hearing

that has not been disclosed to that party at least five days
before the hearing. :

; (4) Obtain a wnitten or electronic verbatim record of the

heanng;

(5) Obtain written findings of fact and decisions, (The
publiz- agency sHall transmit those findings and decisions, .

after deleting any personally identifiable information, to the
State advisory panel establishedguinder Subpart F).
(b) Parents involved in hearings must be given the right to;
(1) Have the chyid who 15 the subject of the hearing pres-
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Reg. 300.509 Hearing decision; appeal.

A decision made in a hearing conducted under this subpart -
is linal, unless a party. to the hearing appeals the decision
under Reg. 300.510 or Reg: 300.511. ‘

s

-

Reg. 300.510 Administrative appeal; Impartlal review.

(a) If the hearing is conducted by a public agcncy other
than the State educational agency, any party aggricved by the
findings and decision-in the hearing may appeal to the State
educational agerjcy.

(b) If there is an appeal, the State educational agency shall
conduct an impartial review of the hearing. The official
conducting the review shall:  °

(1) Examine the entire hearing record:

(2) Insure-that the procedures at the hearing were consis-
tent with the requirements of due process;

(3) Seck additional evidence if necessary. If a hearing is
held to receive additional evidence, the rights in Reg.
300.508 apply; o~

(4) Afford the parties an opportunity for oral or written
argument, or both, at the discretion of the reviewing official;

€5) Make an independent decisicon on completion of the
review; and )

(6) Give a copy of written findings'and the decision to the
parties. ’ .

() The decision made by the reviewing official is final,
unless a party brings a civil action under Reg. 300.512.

(20 U.S.C. 1415(c); (d); H.Rep. No. 94-664, at p. 49 (1975))
1 -

Comment. |..The State educational agency may conduct its
review either directly or thibugh another State agency acting on its
behalf. However, the State educational agepcy remains responsible
for the final decision on review.

2. All parties have the right to continue to be represented by
counsel at the State administrative review level, whether or not the
reviewing official determinés that a further hearing {s necessary If .
the reviewing official decides to hold 2 heanng to receive additional
evidence, the other rights in Reg. 300.508, relating to heanngs, also
apply. ‘ .

- , ‘.

P -
-

Reg. 300.511 Civil actiod, .

Any party aggrieved by the findings and decision madeina ..
hearing who does not ‘have Jhe right to appeal under Reg.
300.510 of this subpart, and any party aggrieved by the
decision of a reviewing officer under Reg. 300.510-has the
right to bring a civil action under Section 615(e)(2) of the
Act.

. .@OUSC. 1415)

A

REGY300.511 -
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~~g. 300,512 Timelinessnd convenience of hearings
{." ®and reviews. .

(a) The puhlic agency shall insure that not later than 45
days after the receipt of a request for a hearing:

(1) A final decision is reached in the hearing: and

(2) A copy of the decision s iailed to each of the parties,

(b) The State educational agency shall insure that not later
than 30 days after the receipt of a request for a review:

{1) A final declsion is reuched in the review: and

(2) A copy of the decision is mailed to each of the parties,

(c) A hearing or reviewing officer may graft specific
extensions of time beyond the periods set out in paragraphs
(a) and (b} of this sectign at the request of either party. .

(d) Each hearing and eachreview invol ving oral arguments
must be conducted at a time and place which is reasonably
convenient to the parents and child involved.

20U S C. 1415)

Reg. 300.513 Child's status during proceedings.

(a) Duiring the pendency of any administrative or judicial
proceeding-regarding a complaint, unless the public agency
and the parents of the child agree otherwise, the child in-
volved in the complaint must remain in his or ‘her present
educational placement. ",

(b) If the complaint involves an application for initial
admission to public school, the child, with the consent of the

rents, must be placed in the public school program until the

npletion of all the procecdings. ;

-

{20,U S C. 1415(e)(3)) ¢

Conunent Reg 300.513 does not permil a child's placement to
be changed dunng a complaint proceedtag, unless the parents and
agency agree otherwise While the placement may not be changed,
this does not preclude the agency from using its normai grocduires
for dealing with children who are endangering lhemsclvesp\n others.

Reg. 300.514 'Sur;'opte parents,

(a)General. Each public agency shall insure that the rights
of a child are protected when:

(1) No parent (as defined in Reg. 300.10) can be identified;

12) The public agency, after reasonable efforts, cannot
discover the whereabouts of a parent; or

“ . (3) The child is 3 ward of the State under the laws of that

State.
(b) Dury of public agency. The duty of a public agency
* , under paragraph (a) of this section includes the assignment of
an individual to act as a surrogate for the parents. This must
include amethod (1) for detcrmining whether a child needs a

SFG. 300.512

IToxt Provided by ERI
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surrogate parent; and (2).for assigning*a surrogate parent to
the child. . .

(c) Crucria for selecnon’ of surrogates. (1) The public
agengl may sclect a surrogate parent in any way permitted
under State law, -

(2) Public agencies shall insure that a person selected as a
surrogate: . *

(1) Has no interest that conflicts with the interest of the
child he or she represents; and :

(ii) Has knowledge and skills, that insure adequate repre-
sentation-of the child. .

(d) Nou-emplovee requirement; compensation . (HA bcr—
son assigned as a surrogate may not be an employee of a
public agency which is involved in the education or care of
the_child. .

(2) A person who otherwise qualifies to be a surrogate
parent under paragraph (c) and (d)(}) of this section, is not an
employee of the agency solely because he or she is paid by the
agency lo serve as surrogate parent. .

(¢) Responsibiligies. The surrogate parent may represent
the child in all matters relating to:

(1) The Vdentification, evaluation, and educational
placement of the child, and *
. (2) Theprovision of a free appropriate public education to
the child. .

(20 U S.C. 1415(bX}XB))
¢

PROTECTION IN EVALUATION
PROCEDURES

Reg. 300.530 General. -

(a) Each State educational agency shall insure that each
. publicagency establishes and implements procedures which
meet the requirements of Regs. 300.530-300.534. ¢

(b) Testing and evaluation materials and procedures used )

d placement of handicapped

for the purposes of evaluation
administered so as 0ot to be

children must be’selected

racially or culfurally discriminatory . o
(20 U.S.C. 1412(5XC)) o \
Reg. 300.531 Preplacement evaluation, . )

Before any action is taken with respect to the initial place-
ment of a handicapped child in a special educational
program, a full and individual evaluation of the child’s edu-
cational needs must be conducted in accordance with the
requirements of Reg. 300.532.

(20 US.C. 1412(54O)) ° ¢
f\n
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- Reg. 300.532 Evaluation procedures.

"

{

~

¥

"

’

Stat¢ and focal educational ugcﬁcucx shall insure, at
minimum, that: N

(2} Tests and other evaldation materials:

(D) Are provided and admmistered g the child's native
language or other mode of communication, unfess it s clearly
not feasible to do so, 4 ;

(2) Have been validated for the specific purpose for Which
they are used: and ’

(3) Are adyninistered by trained personnel in confonnance
with the instructions provided by their producers;

(b) Tests and other evaluation matetials include thosé
tailored to ussess specific areas of educational need and not
merely those which are designed to provide a single general
iﬁtelligcnce quotient;

. (c) Testsare sclected and administered v0.as best to ensure
dhat when 4 test is admnnistered Yo a child with impaired _
*sensory, manual, or speaking skills, the test results accu®
ra(cly reflect the child's aptitude or achievement level or
whatever other factors the test purports to measure, rather
than reflecting the child’s impaired sensory, mahual, or
speaking’ skills (cxcept where those skills are the factors
which the test purports to measure); '

{d) No single procedure is used as the sole criterion for
detcrmining an appropnate educational program for a child,
and ! ) .

(e) The evaluation 1s indde by a multidisciphinary team or
group of persons, including at least one teacher or dther
specialist with knowledge in the area of suspected disability.

) The child is assessed in all areas related to the
suspected disability, including, where appropriate, health, *
vision, hearing. <ocial and emotional status, general intelli-
gence. academic performance, communicative status, and
motor abihties ..

@USsC 1dxen ¢ . -

. Comment Children who have a speech impaimment as-their pri-
mary handicap.may_not need a complete battery of assessments
(e.8., psychological, physical, or adaptive behavior). However, a
qualified ipeeéi-languagc pathologist” would (1) evaluate
speech impaired child using procedures that are appropriate for
diagnosis and appraisal of spdech and language disarders, ‘and (2)
where necessary, makg referrale f6c additional assessments needed

" to make an appropriale placement decision.

” .
N h . .

ng. 300.533  Placefment procedures. Tl

: . Y ]
(2)- In intefpreting evaluation datd-and irkmaking place-

ment decisions, ¢ach public agenéy shall:

' (1) Draw upon information from a varicty of sources,

" including aputdde and achievement tests, teacher recom.

\

¢

/" mity with the least restrictive cnvironment rules in Regs.

= 3

mendations, physical condition, sogjal or *cultural
background, and adaptive behavior; ,
(2} Insure that information obtained from all.of these
JSources is documented and catefully considered:

(3) Insure tht thé placement decision is made by group
afpersons, including persons knowledgeable about the child,
the meaning of the valuation data, and the placement options;
and '

(4) Insure that the placemeént decision is made in conr&‘

300.550-300.554. .
(b) If a determination is made that a child is handicapped

+ and needs special education and related services, an indi-

vidualized education program must be developed for the

- . child in accordance with Regs. 300.340-300.349 of %

Subpart C, . .
(20 USC. 1412(5)(C): 1414(a)(5))

Coument. Puragraph (a)(1) includes a list of examples of <ousces
that may be used by a public agency in making placement decisions.
The agency would not have to use all the sources in every instance,
The point of the requirement is to insure that more than one source is
used in interpreting evaluation data and in making placemen- decs-
sions. For example, while all of the named sources would have to be
used for a child whose suspekted disability is menial retaniation,
they would not be necessary for centain other handicapped childre:,
such as a chitd who has a severe articulation disorder as his primary
hapdicap For such a child, the speech-language pathologist, in ¥
complying with the multisource requirement, might use (§) a stan-
dardized test of anticulation, and (2) observation of the. child’s
articulation behavior in conversational speech,

- ~—
Reg. 300.534 Reevaluation.
Each State and local

.

educational¥agency shall insure:
(2) That each handicapped child's individualized educa.
tion program is reviewed in accordance with Regs.
300.340-300.349 of Subpart C, and

(b) That an evaluation of the child, based on procedurcs
which meet the requirements under Reg. 300.532, is con-
ducted every three years or more frequently if conditions
warrant or. if the child’s parent or teacher requests an

- evaluation. .

(20 U.S.C. 1412(5Xc)) ]. ’

-

° {°
b
ADDITIONAL PROCEDUIfES FOR EVALUATING
"SPECIFIC LEARNING DISABILITIES
’ ' ’ ) —

Reg. 300.540 Additional team members. _

In cvaluating_a child suspected of having a specific learn.
ing disability. in addition to the requirements of

] ‘ I . ’ . ~ '
. p ) .
) ' ) - °
- i l‘ ~ .
‘- —— . N ' ) .
o - 1 - 4 _
’ N E-34 l 8 ~ .
. , p e A4 . . . -
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b -

“eg."300.532, each public agency shall include on the mul. Reg. 300.542 Qbsérvation. .

K + lisciplinary evaluation team:

(a)(1) The child's regular teacher: or (i) Atleast one tesum mc:ph?rolhcrthan the child’s regular *
' (2) If the child does nct have a regular teacher, agegular . teacher shall ob.\erv; llgcthld s ucademic perforinance in the
classroom teacher qualified to teacha child of his or her age; regular classroom setting .
or . . . (b) In the case of a child of less than scheol age or out of
" (3) Fer 2 child of less than school age, an individyal school.atcan.l member shall observe the child in an environ-
qualified by the State educational agency to teach a child of - ment appropriate for a child of that age. -
a:; xr.:lcr age;and g ] ‘ ndividusl dinge * g (0 USC 1411 noe ) .
tleast one person qualificd to conduct individual diag- . .
no%tic cxaming:lon ?)f children; such as a schogl ) [Adopted in 43 Fed. Reg. 65083 (Dec. 29, 1977).
\ psychologist, speech-language pathologist, or remediul read- ‘ ' s
ing teacher. : )
. o Reg. 300.543  Written report.
(20 US.C. 1411 note ) J* (a) Theteam shall prepare a written report of the results of
[Adopted in 43 Fed. Reg! 65083 (Dec. 29, 1977).}»° tthe evaluation. _ '
. . : (b) The report must include a statement of:  ° .
.ot . (1) Whether the child has a specific learning disability;
J . (2) The basis for makipg the dc’tchninatjon; .
Reg.300.541 Criteria for determining the existence of a e (3)h-,':'j° relevant behavior noted during the observation of
J . - » ITE] . c c l : “
. specific learning disability. . (4) The telationship of that behavior to the child's
(a) A team may determine that a child has a specific ‘ academic functioning; . -
learming disability if: (S) The educationally relevant medical findings, if any;
1) Threhild does not achieve commensurate with his or (6) Whether therg is a severe discrepancy between
her age ahd ability levels 1 one or more of the areas listed in » achieverent and ability which is not correctable without
paragraph (a)(2) of this section, when provided with leaming - special ati‘&nd_rclated services; and .
experiences appropriatc,for the child’s age and ability levels; ( e determination of the team concemning the effects of
and ) environmental, cultural, of economic disadvantage.

{2) The team.finds that a child has a severg discrepancy

(c) Each team member-shall certify in writing whether the
Q. ween achievement and intellectual ability'in one or more

report reflects his or her conclusion. If it does not réflect his
or her conclusion, the &am member must submit a separate
AY

statement presenting his or her conclusions.
. .

1 thé following areas:
ti) Oral expression;,

' )

(ii) Listening comprehensiop: . B
(iii) Written expression; , (20 U.S.C. 1411 note.)
{iv) Basic reading skill; . {Adopted in 43 Fed. Reg. 65083 (Dec. 29, 1977).] -
«(v] Reading comprehension; . ) ; -
(v1) Mathematics calculation; or - .
(vii) Mathematic reasoning. . N . . LEAST RESTRICTIVE EN.VI‘RONMgN‘ T .
(b) The team may not identify a childas having a specific X : -
+ leaming disability if the severe discrepancy betwegn ability  + Reg. 300.550° General. )
and achievgment is primarily the result of: (a) EacH State educational agency shall insure that each -
(1) A visual, heating, or motor handicap; . public agency establishes and implements procedures which
"7 (2) Mental retardation; - - meet the requirements of Regs. 300.550-300.556.
(3) Emotional disturbance: or ’ (b) Each public agency shall’insure: .
(4) Environmental, cultural or economic -disadvantage. (1) That to the maximum extent appropriate, handicapped
(,0' U.S €. 1411 note.) : children, including children in public or privdte institutions
S : Co. e orother care facilities, are educated with children whe are not
" [Adopted 1n 43 Fed Reg 65083 (Dec.’ 29, 1977).] , handicapped. and \ o
! : »
. - v ; -
f . ‘: ) e P > «
) ¥ . « , . . 1 82 1
e L v . ) .. Ctos, ’ . .
. ] . . Y- > EP35 . - ~
| - ' ., . . - B, - . *
| REG. 300.541 , . . © 1981 CRR Publishing Company, Washingtors, D.C. 20005
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(2) That special classcs, separate schooling or other re-
moval of handicapped children from the 1egular educational
environment occurs only when the nature or severity of the
handicap is such that education in regular classes with the use
of supplementary aids and services cannot be achieved
satisfactonly.

(20 U S C. 1412(5)B); 1414)(INC)av)) %

-

Reg. 300.551 Continuum of alternative placements.

agency shall ifsure that a continuum of
ents 1s available $p meet the needs of

(b) The confinuum required under paragraph (a) of this
section must' .

(1) Include the alternatiye placements listed in the defini:
tion of special education under Reg. 300.125!‘ Sabpart A
(instruction n regular classes, special .cfasses, special
schools. hume instruction, and instniction in hospitals and

insututrons). and
" (2) Make provision for supplementary services (such as

resource room or tuinerant instruction) to* be provided in
- conjunction with regular class placement:

(20USC 14125¢B)) ,

Reg. 300.552 Placements.

Each publictagency shall insyse that: .

(a) Each handicapped child’s éducational placement.

(1) Is determined at least annually, ) .

(2) Is based on his or her individdalized education pro-
‘gram, and ) R

(3) Is‘as close as possible to the child's home; "

(b} The vanous altemative placements included under
'Reg. 300 551 are availablego the extent necessary to imple-
ment the individualized edutation program for each handi-
capped child. . ¢ .

(c) Unless a handicapped child’s individualized education
program requires some other arrangement, the child is edu-
cated 1n the school which’ hegor she would attend if not
handrcapped, and \

(d) In selecting the leas{ restnctive eavironment, consider-

ation 1s given 1o any potegtial harmful effect on the child or _

on the quality of service# which hor she needs. -

20U S.C 1281205xB)) &

Commept Reg 300.552 ncfudes sgme of the masn factors which
must be considered, ingdeteBnigin extent to which a handi-
capped child can be agficated ﬁ:ﬂdgtn who are not hand:-
capped The overnding rie in this section ts that placement deci-

t 4

LI

A

sions must be made oh an individual basis. The section also requires
cach agency to have various alternative placements available in
order to insure that each handicapped child receives an education
which is upg¥opriute 10 his or her individual needs.

The analysis of the regulations for Section 504 of the Rehabilita-
tion Act of 1973 (34 CFR Part 104—Appendix, Paragraph 24)
includes several points regarding educational placements of hand:-
capped children which are pertinent to this section:

1. With respect to determining proper placements, the analysis
states: '* * * it should be stressed that, where a handicapped child
is so disruptive.in a regular classroom that the education of other

« students is significantly impaired, the needs of the handicapped
child cannot be met in that environment. Therefore regular place-
ment would not be appropriate 1o his or her necd * * *.**

2. With respect to placing a handicapped chid in an alternate -

* setting, the analysis states that among the factors to be considered in
placing a child is the need to place the child as olose to home.as
possible. Recipients are required to take this factor into account in
making placement decisions. The parents’ right to chaltenge the
placement of their child extends not only to placement in special
classes or scparate schools, but also (o placement in a distant school,
particularly in a residential program A1 equally appropriate educa-
tion program may exist closer to home; and this issue may be raised
by the parent under the due process provisions of this subject

Reg. 300.553 Non-academic settings.

In providing or arranging for the provision of non-

- academic and extra-curricular services and activities, includ-

ing meals, recess periods. and the services and activities set
forth in Reg. 300.306.af Subpart C, each public agency shall
insure that each handicapped child participates with non-
handicapped children in thdse services and activities to the

" maximum extent appropriate to the, needs of that child. .

(20 U.S.C. 1812(5xB)) * -

Comment Reg. 300.553 18 taken from a new requitement in the
finaPregulations for Section 504 of the Rehabifitation Act bf 1973,
With respect to this requirement, the analysfs of the Section 504
Regulations includes the following statement: **(A new paragraph)
specifies that handicapped children must also be provided non-
academic services in as integrated a setting as possible. This re-
quirement is especially important for children whose educational
needs necessitate their being solely withi other handicapped children
during most of each day. To the maximum extent approprate, °
children in residential settings are also to 82 provided opportunities
for participation with other children.'* (45 CFR Part
84— Appendix, Paragraph 24 } ' '

»

<

i
a
) »

. Reg.300.554 _Childrenin publicor private institutions.

, Each State educajional agency shall make ﬁupgcmcn(s
with' public and private institutions (such as a mgmorandum
s . p

!

Q
=" SUPPLEMENT 45 .
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-“ agreement or special implementation procedures) as may
¢ necessary to wsure that Reg 300 550 is effectively
implemented.

(20U S C 1412(5XB))

<

Comineni Under Section 612(5)(B) of the statute, the require-
ment 10 educate handicapped children with nonhandicapped chil-
dren also applies to children tn public and pnivate nstitutions or
other care facilities. Each State educational agency must insure that
each applicable agency and institution tn the State implements this
requirement Regardless of other reasons for insututional place-
ment, no child 1n an institution who 1s capable of education in a ,
regular puvc school setting may be denied access fan educationin  °
that setting

Ly -

' &
Reg. 300.555" Technical assistance and training
activitles.

Each'State educational agency shall carry out activities to
insure that teachers and admunstrators in all public agencies:
, (a). Are fully informed about their responsibilities for im-
plementing Reg. 300 550, and '
(b) Are provided with technical assistance .angd training
necessary to assist-them in this effort.

(20 U'S.C. 1412(5KB)) o0

-

(o 121556 Monitoring activitjes.

(a) The Staté educational agency shall carry ot activities
to~insure that Reg 300 550 1s implemented by each public
agency. , ,

(b) If there i3 evidence that a public-agency makes place-
ments that are inconsistent with Reg. 300.550 of thus subpart,
the State educational agency: .

(1) Shali review the public agencys justification for its
actions, and .
N (2) Sball assist in planning and implementing any neces-

sary corrective aclion.r S0, .

(20uUs.C. 5412(5)(8))
[ 1

2

'CONFIDENTIALITY OF INFORMATION
Reg. 300.560 Definitions.

As used in this subpart: ‘ R ,
*'Destruction”* means physical destruction or removal of
. - personal identifiers from information so thgt the informag(‘)n
' is no longer persqnally identifiable.

’

- &"G. 300.555

ERICT s

IToxt Provided by ERI .
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(20 U.S.C. 1331202XD); 1417(c)) '

“"Educanion records’’ means the type of records covered
under'the definition of '*education records’’ ir Part 99 of this
title (the regulations implementing the Family Educational
Rights and Privacy Act of 1974).

"*Participating agency'' means any agency or institution
which collects, maintains, or. uses personally identifiable
information, or from which information is'obtained, under
this part. '

(20 U.S.C. 14122)D); 1417(c))

Reg. 300.561 Notice to parents. ‘

(a) The State educational agency shall give notice which is
adequate to fully inform parents about the requirements
under Reg. 300.128 of Subpart B, including:

(1) A description of the extent td which the notice is given
in the.native languages of the various population groups in
the State.. '

¥ (2) A description of the children on whom personally
identifiable information is maintained, the types of informa-
tion sought, the methods the State intends to use in gathering
the information (including the sources from whom informa-
tion is gathered), and the uses to be made of the information.

(3) A summary of the policies and procedures which par: .
ticipating agencies must follow regarding storage, disclosure
to third parties, retention, and destruction of personally iden-
tifiable information; and ’

(4) A description of all of the rights of parhits and children

regapding this information, including the rights under Section ...

438aKthe General Edycation Provisions Act and Part 99 of

this title (the Pamily Educational Rights"and Privacy Act of

1974, and implementing regulations).
(b) Before any major identification, location, or evaluation

* activity, the notice must be published or announced in news-

papers or other nfedia, or both, with circulation adequate to
notify parents throughout the State of the activity. .-

L

Reg. 300.562  Access rights.
(a) Each participating agency shall permit parents to in- .
ﬂ:ﬁd review any education records relating to their
children which are collected, maintained, or used by the
agency under this part. The agency shall comply with a
request without unnecéssary delay and;before any meeting
regarding an individualized education program or hearing
relating to the identification, evaluation, or placement of the
child, and in no case more than 45 days after the request has -
‘been made. - B ' '

- ;81 p ‘
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(b) The right 1o inspect and review education records undcr’

[

this secuon includes:
(1) The night to a response from the participating agency to

reasonable requests for explanations and interpretations of -

the records:

(2) The nght to request that the agency provide copies of
the records containing the information if failure to provide
those copies would effedtively prevent the parent from exer-
cising the right to inspect and review the records; and

(3) The right to have a representative of the parent inspect
and review the records. b

(c) Anagency nfay presume that the parent has authorityto
inspect and review records relating to his or her child unless
the agency has been advised that the parent does not haye the

* authority under applicable State law governing such matters

as guardianship. separation. and divorce.
(20 U.S C "1412(2)(D): 1417(c))

Reg. 304:563 Record of access.

Each participating agency shall keep a record of parties
obiaiming access 10 education records collected, maimained,
or ised under this part (except access by parents and au.
thonzed employees of the participating agency), including
the name of the party, the date access was given, and the
purpose for which the party is authorized to use the records.

(20 U.S C 141202%D: 141%c)) ) .

Reg. 300.564 Records o more than.one child.

If any. education record includes information on more than N
= one child. the parents of those children shail have the right to

inspect and review only the information relating to their child
or 10 be informed of that specific information.
(20U S C 1412(2XD): 1417(c)) ; ~

s
[ LY

Reg. 300.565 Listoftypes and locationsof information.

Each participating agency Qhalfprovide parents on request
a list of the types agd locations of educafion records col-
lected. maimained, or used by the agency.

(0UST 14122xD. 1417(c)) . - #o

nN
Reg. 300.566 Fees.

(a) A participating education agency may charge a fes for
copies of records-which are made for parents under this partif
the fee docs not effactively prevent the parents from exercis-
ing their right ta ingpect and review those records. «

(b) A participating agency may not charge a fee to search

Reg. 300.567 Amendment of records at parent’s
request.

(a) A parent who believes that information in education
records collected. maintained. or used under this part is
inaccurate or mislcading or violates the privacy or other
rights of the child, may request the participating agency
which maintains the information to amend the information.

(b) The agency shall decide whether to amend the informa.
tlon in accordance with the request within a reasonable period
of time of receipt of the request.

(c) If the agency decides to refuse to amend the informa-

" tion in accordance with the request it shall inform the parent

of the refusal, and advise the parent of the right to a hearing
under Reg. 300.568. e

(20 U S.C. 1412Q2%(D); 1417(c))

Reg. 300.568 Opportunity for a hearing. ~ v

The agency shall, on request, provide an opportunity for a
hearing to challenge information in education records to
insure that it is not inaccurate, misleading, or otherwise in
violation of the privacy or other rights of the child.

(20 U.S.C. 1412(Q2)¢D); 1417(c))

Reg. 300.563 Result of hearing.

(8) If, as a result of the hearing, the agency decides that the
information is ingccurate, misledding or otherwise in viola-
#ion of the pﬁvhl:%r other rights of the child, it shall amend
the information accordingly and so inform the parent in
writing. . '
(b)If,asa result of the hearing, the agency decides that the
information is not_inaccurate, misleading. or otherwise in
- violation of the privacy of other rights of the child, it shall
inform the parent of the right to place in the records it
maintains on the child a statement commenting on the infor-
-mation or setting forth any reasons for disagreeing with the
"dccision of the dgency. ‘
(c) Any explanation placed in the records of the child under
this section must: - ) .
(1) Be maintained by the agency as part of the records of
the child as long as the record or contested portion is maig-
« tained by the agency: and -
(2) If the records of the child or the contested portion is
disclosed by the agency to any party, the explanation must
also be disclosed to the party. o -

(20 U,S.C. 1412Q2)(D); 1417(c)) )

- Reg. 300.570 Hgaring procedures.

A hearing held under Reg. 300.568 of this subpart must be
conducted according to the procedures.under Reg. 99'92 of

for or to retrieve information under this part. . | this t_itlc. .

‘ " @oUSs.C s 140 Y - " (0 US.C. 1412Q(D): 1417(c))

-~ " 3 g ) - ) . . 4
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A

’

<"'1. 300.571 Consent. -

1a) Parental consent must be obitained before personally |

identifiable information is:

(1) Disclosed 10 anyone other than officials of participating
agencies collecting or using the information under this part,
subject to paragraph (b) of this section; or

(2) Used for any purpose other than meeting a requirement
under this part. e

(b) An educational agency or institution subject to *Part 99
of this title may not rrflcasc information from education
records to participating ‘agencies without parental consent
unless authorized to do so under Part 99 of this title.

() The State educational agency shall include p(blicics and
procedures in its annual program plan which are used in the
event that a patent refuses to provide consent under this
section. .

(20U.S C 1412024D): 1417(c)) .

. » >

Reg. 300.572 Safeguallds.

(a) Each participating agency shall protect the confiden-
tiality of personally idenufiable information at collection,
storage, disclosure, and destruction stages. i

(b) One official-at each participating agency shall assume
responsibi?ly for insuring the confidentiality of any person-
-ally identitiable’information. .

(c) All persons collecting or using personally identifiable

‘ormation must receive traming or instruction regarding the *

Ate’s policies and procedures under Reg. 300.129 of Sub-
part B and Part 99 of this title. :
' (d) Each participating agency shall maintajn, for public
inspectiop, a current listing of the names and positions of
those employees within the agency who may have access to
personally identifiable information. ‘

(20 U S.C 1432(2XD»: 1417(c))

2

Reg. 300.573 Destruction of information. )

{a) The public agency shall inform parents when person--

ally identifiable infotmation collected, maintained, or used
under this part is no longer needed to Provide educational
services to the child. o . .
(b) The information must be destroyed atthe request of the
parents. However, a permanent record of a student’s name,
. address, and phone number, his or her grades, attendance
record, classes attended; grade level completed, and year
completed may be maintained without time limitation.

(20 U.S.C. 1412QXDY; 1417(¢)) "

(
" e
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Comment Under Reg 300.573, the personally identifiable in-
formation on a handicapped child may be retained permanently
unless the parents request that it be destroyed. Destruction of rec-
ords is the best protection against improper and unauthorized disclo-
sure. However. the records may be needed for other purposes. In
informing parents about their rights under this section, the agency
should renund them that the records may be needed by the child or
the parents for social security benefits or other purposes. If the
parents request that the information be destroyed, the agency may
retain the information in paragraph (b).

N
Reg. 300.574 Children’s rights.

The State educational agency shall include policies and
procedures in its annual program plan-regarding the extent to
which children are afforded rights of privacy similar to those
afforded to parents, taking into consideration the age of the
child and type or severity of disability.

(20 U.S.C. 1412(2XD); 1417(c))

Comment. Npte that under the regulations for the Family Educa-
tional Rights and Privacy Act (45 CFR 99.44(a)), the rights of
parents regarding education records are transf‘crred to the student at

age 18.

¢

Reg. 300.5“15 Enforcement, -

The State educational agency shall describe in its annual
program plan the policies and procedures, including sanc-
tions, which the State uses to insure that its policies and
procedures are followed and that the requirements of the Act
and the’regulations ‘in this part are met.

(20 U.S.C. 1412(2%D); 1417(c))

»

Reg. 300.576 Office of Education.

If the Office of Edutation or its authorized representatives
collect any_personally identifiable information regarding
handicapped children which is not subject to 5 U.S.C. 552a

_ (The Privacy Act of 1974), the Commissioner shall apply the

requirements of 5 U.S.C. Section 552a.(b)(1)-(2), (4)-(11);
{e): (d); (eX(1); (2); (3XA), (B), amd (D), (5)-(10); (h); (m);
and (n)7and the regulations implementing those provisions in
Part 5b of this title. ~ ’

’(20 iJ.S.C-. 1412(2XD); 1417(c)) f

- ?’
(O¥a)
\I}J , '
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OFFICE OF EDUCATION PR:dCEDURE:S ’

Reg. 300.580 Opportunity for a hearing. .

N ]

The Commissioncr gives 3 State educational agency rea-
sonable notice and an opportunity fora hearing betore taking
any of the following actions; '

(a) Disapproval of a State's annual program plan under
Reg. 300.113 of Subpart B. e

(b) Withholding payments from a Stale under Reg.
300.590 or under Section 434(c)-of the General Education
Provisions Act.

(¢) Waiving the requirement under Reg. 300.589 of this
subpart regarding supplementing and supplanting with funds
provided under Part B of the Act.

{20 U.S C. 1232¢(c): 1413(a9%(B): 1413(c); 1416)

4 -«

Reg. 300.589 Waiver of requirement regarding sup-g,

plementing and supplanting with Part B funds. ‘e )

(2) Under Sections 613(a)(9)(B) and 614(a)(2)}(BXii) of
the Act. State and local educational agencies must insure that
Federal,funds provided under Part B of the Act are used to
supplement the level of State and local funds’expended for
the education of handicapped children, and in no case to
suppldnt those State and local funds. Beginning with funds
appropriated for fiscal year 1979 and for each following
fiscal year, the nonsupplanting requirement only applies to
funds allocated to local educational agencies. (See Reg.
300.372.3— | )

' (b} If the State provides clear and convincing evidence that
all handicapped children have available to them a free appro-
priate public education, the Commissioner may waive in part
the tequiremient under Sections 613(a)(9%(B) and!
614(2)(2)(B)(ii) of thé Act if the Commissipner concurs with
the evidence provided by the State. .

L2

Commissionér in writing. The Commissioner then provides

_programs and spécial education programs by function and by

“school year, ahd i .
* < (2) The full-time equivalent membership of students en-

* .
[y

(c)Ifa S-tzl'te’wi.shes to request a waiver, it must inform tfie

the Stuté with a finance and’membership report form which .
provides the basik for the request. o

() lnits request for a waiver, the State shall include the
results of a special study made by the State to obtain evidirce
of the availubility of a free appropriate public education toall
handicapped children. The special study must include state-
megts by a representative sample of orgahizations which deal
with handicapped childgen, arid parents and teachiers of,
handicapped-children, relating to the following areas: . = .

(1) The adequacy dand comprehensiveness of the Stte’s
system for locating, identifying, and evaluating handicapped
children, and ) .t

(2) The cost to parents, if any, for education for chitdren
enrolled in public and private day schools, ard inpublic and
private residential schools and institutions, and’d§f |

(3) The adequftcy of the Stdte's due Pprocess procedures.

(e¥In its request for a waiver, the State shall inciude
finance data relating to the availability of a free appropriate .
public education for all handicapped children, including:

(1) The total current expenditures for regular education™

source of funds {State, local, arid Federal) for the previous

.

rolled in regular programs and in special programs in _the
previous school year. -

(f) The Commissioner considers the information which the
State provides under 'paragraph (d) and (e) of this section,
along with any additional information_he may request, or
obtain’through on-site reviews of the State's education pro- -
grams and records, to determine if all children have available
to them a free appropriate public education, and if so, the

"extent of the waiver.

(8) The State may request a hearing under
Regs. 300.580-300.583 with regard to any fingl action by the
Commissioner under this section. ' a '

(20 U.S.C. 1411(c)(3): 1413(ax9XB)) '

A

[The next page is 102:89.] *
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Subpart F—State Administraildn

* STATE EDUCATIONAL, AGENCY
., RESPONSIBILITIES, GENERAL

A
©

Reg., 300.600 Responsnbnlnty for all educ tnonal
- programs.

(a) ) The .State cducational agcncy is rcspons&ble for
insuring;

(1) That the reqmremcnts of this part are carried out’ and
(2) That each educational program for handicapped chtil-
dren admimstered within the State, mcludmg each program®

administered by any other public’ agency:

(i) Is under the general supervision of the persons Qg:spon~
sible for educational programs for handlcapped children in
the State educational agency, and ’

(n) ‘Meets education standards of the State cduca;:onal
agency (including the requirements of this part). y

“{b) The State must comply with’ paragraph (a) of this
section through State statute, State regulation, signed agree- -
ment between rcspectlvc agencys officials, or Othct
dotuments . -

(20 US.C. 1416 Sl

&3

Comment “The tequirement 1n Reg. 300.600a) is taken essen- °

" tially verbatim from section 612(6) of the statute and reflects the

desire of the Congress for a central poimt of responsibility agh
accountability 1p the education of handica children within ca
State. With respect % State educanonal agency responsibility, the
Senate Report on P.L 94.142 includes the following statements: =
» This proviston ts included specificaily to assure a single line of
responsibility with regard to the education of handicapped children,
and to assure that in the implementation of all provisions of this Act .
and ingarrying out the nght to education for handicapped children,
the State educational agency shall be the responsible agency * * *.

- E-41
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Witho:.ﬁls requirement, there is an abdication of réspoqs:b\lny ﬁ v B
for the ation of handicapped children. Presently, in dhany
- *States, rcs’omlbnhty is divided, yependmg uponaxhe"age of the
handica ped ch'ild' Sources of funding, and typewof=Services de-
hxgred Hie Commmee understands that different lgcncxcs .e
, may. in fact deliver services, the respondibility must remain in a
Sn] agency overseeing the education of ha®dicapped children, so
hafailure_to deliver services or the violation of hé, rights of
s handlcapped children is squarely the responslbllny of one agency. |
(Senatc Repon No. 94-168, p. 24 (l97,$)‘) .
, In mbetiig the requirements of thls section, there are a number of
, v acceptable options which’ may be addpted, including the following: ~
tal 1y M:\hen agreeme;\{s are developed-bgtween respective State
agenc:es'ﬁonummg St educational’ agency standards* and . °
momtonng These agréements are blndmg on theZJocal or reglonal ) .
> eountetparts of each State agency. ‘
‘o {2) The Governor's Office issues an administrative directive “
, establishing the State-educanonal agency responsibility.
> (3) State law, Tc-&:l;non;or policy Qesignates the State educa-

.«—

LI P

%on&l agengy as respongible for establishing skanda.rds foxail eddel- . €
onal programs for the handitapped, and mcludcs mspons &nluy for'.
. MoATONNg. o - -7.4
(4) State law g¥dndafes thamhe State educational agcmx isree B
sponslble “for all educational programgs.: ¢ -~ 1
* i ‘ - . : . ¥ < ) C
! - » v j .
s U » EUSE OF FUNDS oG N LA
N o ¥ -

N eg. 300.620 Federal funds for State adminiitfation. . -

A State may usc fnve parcent of the tota! State allotment in ‘ " ]
.any fiscal year under Part B of the Act, or $200,000, *
whichettr is greater, for adntinistrative bosts related tocarry-
ing oyt sections 612 and 613 of the’ Act. However, this, .

+ amount cannot be greater than the amount Which the State” .
may use under Reg. 300, 704 or Reg. 3(@.705 as the case.
may be. . ’, .
13 - “ ) . :
(20 US.C. 14110), (@), toe
. ) | SR
( . .
) - LY
4 DL
- v - B ]
. ) °‘ . v $
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"Yeg. 300.621 Allgwable costs. Lo
(a) The State. e;'&tionaL.agcncy may use funds under
f Reg. 300.620 of this Subpart for. L
: (1) Administration of the a‘nnuak-pmgmm plan and for
planning at the State level. including planning, or dssisting in
* the planning, of Progiams or projects for the education of
s #handicapped childeeits.. Lt
(2)‘Approval, superviston, monitsring, and evaluation of
the effectiveness of local progtitris and projects for the edu-
- _cation of handicapped children; , -
. (3) Technical gssistance to local educatjona] agencies with
respect to thg requirements of this part; i
’ @ Leadership services for the program sypervision and .
ca? management ¢f special education actjvities for handicapped
children; and . o ¢ 30 ‘
X (5) Other State leadership _activities and consultative
S services. ' )

. (b) The State educational ageficy shall use the remaindes of
3, ¥ its fonds under Reg. 300.620 in ‘accordance with Reg.
. 300.370 of Subpart Co * . . ,
- S . G . * J—

e © (20U S.C. 1411(b). () N .

o " STATE ADVISORY PANEL
'R - o .

© Reg. 300.650 Establishment. - .

(a) Each State shall establish, in accordance with the
rovisions of this subpart, a-State advisory panel on the
ducation of handicapped children.

- (b) The advisory panel mt& be appointed by the Governor
orany ether official authorized under State law to make those
appointments. ) ’

(c) If a State has an existing advisory panel that can

perform the functions in Reg. 300.652, the State may modify
the existing panel so that it fulfills all of the requirements of
this subpart, instead of establishing a new advisory panel.

o

Y

(20 U.S.C. 1413(2X12)) , , .

v »

Reg. 300.651 Membership.

composed of persons involved in or concerned with the

*®" - cducation of handicapped children. The membership must_
include at least one person representativé of each of| thé
following,&ropps:

‘ (1) Handicapped individuals. = | ) N
- (2) Teachers of handicapped children. /
(3) Pargnts of handicapped children. | J

’ o REQG. 300.621 . .

IToxt Provided by ERI - -

{a) Mmembersﬁip of the S:atc advisory panel must be -

(4) State and local educational officials. .
*(5) Special education program administrators. «
" (b) The State may expand“the advisory panel to include
additional persons'in the grouips listed in paragraph (a) of this
*  section and representatives of @her groups not listed.

(20 U.S.C. 1413(a)(12)) "

Comment. The membership of the State advisory panel, as listed
in paragraphs (a)(1)-(S), is required in section 613(2)(12) of the Act.
As indicated-in paragraph (b). thecomposition of the panel apd the
number of members may be expanded at the discretion of the State.'
In adding to the membership, consideration’ could be given to
having: ’
(1) An gppropriste balance between professional groups and
consumers (i.¢., parents, advocates, and handicapped individuals);’
«(2) Broad representationWithin the‘consumer-advocate groups,
to inspre that the interests"and points of view of varieus parents,
adv tee:j and handicapped individuals are appropriately
nted; -
representation within professional groups (¢.g.. ()
ducation—personnel, (b)Special educators, including
her trainers, and administratory, who can properly
difnensions in the education’of handicapped chil-
dren, and (c) appropriate related services personnel); and
(4) Representatives from other State advisory panels (such as
vocational education).
. - If a State elects to maintain a small advisory panel (¢.g., 10-15
members), the panel vtself could take steps 1o insure that it (1) _
consults with and receives input from various consumer and special
interest professional groups, and (2) establishes committees for,
particular short-term purposes composed of representativ m
those input groups. . . z

.
.
%

Reg. 300.652 Advisory panel functions.

The State advisory panel shall;
(a) Advise the State educational agency of unmet needs
within the State in the education of handicapped children;
(b) Comment publicly on the State annual program plan
and rules or regulations proposed for issuance by the State
regarding the education- of handicappéd children and the
procedures for distribution of finds under this part; and
(c) Assist the State in developing and reporting such in-
formation and evaluations as may assist the Commissioner in
the performance of his responsibilities under Section 618.

- (20 U.S.C. 1413(a)(12))

s

.

Reg. 300.653 Advisory panel proceduré.

NI (a) The advisory panel shall meet as often as necess

)

conduct its business. e .
» 1b) By July 1 of each year, the advisory panel shall submit
- an annual report of panel activities and suggestions to the
. \ . . £

$

-

183 - -~
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State educational agency. This repprt must be made available
to fhe public 1n a manner consistedt.with other public report
ing requirements under this part.

(c) Official minutes must be kept on all panel meetings and
shall be made available to the public on request.

(d) All advisory panel meetings and agenda items must be”

publicly announced prior to the meeting, and meetings must
be open to the public. -

(¢) Interpreters and other necessary survices must be pro-
vided at panel meetings for panel members or participants
The State may pay for these services from funds under Reg
300 620. -

(f) The advisory panel shall serve without compensation
but the State must reimburse the panel for reasonable and
necessary expenses for attending meetings and performing

_ duties: The Staie may use funds under Reg. 300.620 for this

purpose. . ~

(20 U.5.C. 1413(aX12)) ' #

¢«Subpart G—Allocatlon of Funds; - -
Reports <

ALLOCATIONS

B}

Reg. 300.700 Spgcial/deﬂn.ltlon of the'term State.

For the purposes of Regs. 300.701, 300.702, and
300.704-300 708, the term *’State’* does not include Guam,
American Samoa. the Virgin Islands, and the Trust Territory
of the Pacific Islands.

20 Us.C. MI1(a)2)

i -

Reg. 300.701 State entitlement; formula.

«a) The maximum amount of the grant to which a State is
entitled under section 611 of the Act inany fiscal year is equal
to the numbes of handicapped ghildren aged three through 21
in the State’ who 4re receiving geial education and related
services, multiplied by.the applicable percentage, under par-
agraph (b) of this section, of the average per pupil expendi-
ture in public elementary and secondary schools in the United
States.

(b) For the purposes of the formula in paragraph (a) of this
* section, the applicable percentage of the average per pugil
expenditure in public elementary and secondary schools in-
the United States for each fiscal year is:

(1) 1978—5 percent, |

(2) 1979—10 percent, .

(2 1980—20 percent,

(4) 1981—30 percent, .

(5) 1982, and for each fiscal {car after 1982, 40 percent.

]

(20 U.S.C. 1411(ax1)) :

kS -

, , - \
e 2 =
EDUCATION OF THE HANDICAPPED REGULATIONS _ ‘ ' 102:91

(c) For the purpdses of this section, the averge per pupil
expenditure in public efementary and secondary schools 1n
the United States, medns the aggregate expenditures during
the second fiscal year preceding the fiscal year for which the
computation is made (or if satisfactory data for that year are
not available at the time of computation, then during the most
recent preceding fiscal year for which satisfactory data are
available} of all local educational agencies in the United
States (which, for purposés of this section, means the fifty

, States and the District of Columbia), plus any direct expandi-

tures by the State for operation of those agencies (without
regard to the source of funds from which either of those
expenditures are made), divided by the aggregate number of
children in average daily attendance to whom those agencies
provided freeublic education during that preceding year,

(20 U.S.C. 141 1(a)(4))
" a

Reg. 300.702 Limitatioris and exclusions. .

(2) In determining the amount of a grant under Reg.
300.701 of this subpart, the Commissioner may not count:

(1) Handicapped children in a State to the éxtent that the
number of those children is greater than 12 percent of the
number of all childrengged five through 17 inthe State; and

(2) Children with specific learning disabilities to the extent
that the number of those children is greater than two percent

and :
(3) Handicapped children who are counted under section

# 121 of the Elementary and Seconddfy Education Act of 1965,

(d) For the purposes of paragraph (a) of this section, the
number of children aged five through 17 in any State shall be
determined by the Commissioner on the basis of the most
recent satisfactory data available to him.

(20 U.S.C. 1411(a)($) .

[Subparagraph ()(2) was deleted in 42 Fed. Reg. 65083 (Def. 29.
1977); however, subparagraph (a)(3) was not renumbéred. ]

A

¥
P

Reg. 300.703 Ratable reductions.

(a)General. If the sums appropriated for any fiscal year for
making payments to States under section 611 of the Act are
not’sufficient to pay in full the total amounts to which all
States are-entitled to receive for that fiscal year, the
maximum amount which all States are entitled to receive for
that fiscal year shall be ratably reduced. In case additional
funds become available for making payments for any fiscai
year during which the preceding sentence is applicable, those
reduced amounts shall be increased on the same basis they
were reduced. ’

(20 U.S.C. 1411(g)X1))

of the number of all children aged five through 17 inthe Statc; ‘

(,.w ' ) ‘- ) _ . “' .
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—

A
' ( (b) Reporung dates for lm ol educational agencies and

dlocations.

(1) In any fiscal yeur in which'the Staté entitlements have
been ratably reduced, and in which additional funds have ot
been made available to pay in full the total of the amounts
under paragraph (a) of this section, the State educational
agency shall fix dates before which' each local educational
agency shall report to the State the amount of funds available
to it under this part which it estimates it will expend. |

(2) The amounts available under paragraph (a)( l)-of this .

3non orany amount which would be available to any other
al educational agency 1f it were to submit an application
mieeting the requirements of this part, which the State educa-
tional agency determines will not be used for the period of i its
availability, shall be available for altocation to ‘mosc local
educational agencies, jn the manney provudcd in Reg.
300.707, which the State educational agency determines will
need and be able to use additional funds to carry out approved
psograms.

T2 S C 1411(gy2)

.

Reg. 300.704 Hold harmless provisibn.

No State shall rcccwc less than the amount it rcccwéd
under.Part B of the Act for fiscal year 1977.

(2008 C. I4llla)(l))

o

-
d -

1. 300.705 Within-State distribution: fiscal year
°1978. . .

-

)

. Of the funds receryed under Reg. 300.701 of this subp
by any State for fiscal year 1978;

(4) 50 percent may be used by the State inaccordance with
the provisions of Reg. 300.620 of Subpart F and Reg.
*500.370 of Subpart C, and .

(b) 50 percent shall be dlslnbulcd to local educational
agencies in thc State in accordance ‘with Reg. 300.707.
(20 US.C. Mn(b)(l)) . ’

B

Reg. 300.706 Within-State distribution: fiscal year

1979 and after. ~

' Oflhc funds received under Reg. 300. 701 ‘by any State for
.fiscal year 1979, and for each fiscal year after fiscal year
& 1979
* (a) 25 percent may be used by the State in accordance with
Reg. 300. 620 of Subpart F and Reg. 300.370 of Subpart C,
-and ’
(b) 75 percent shall be distributed to the local educational
agencies in the State in accordance with Reg. 300.707.

(20 U.S.C. 1411(cK1))

]

v

N

Reg. 300.767 Local educational agency entltlements,
formula.

From the total amount of funds available to all local educa-
tional agencies, each local educational agency is entitled to
an amount which bears the same ratio to the total amount as
the number of handlcappcd children aged three through 21 in
that ugency who arc receiving special cducetion and related
services bears to the aggregate number of handicapped chil-
dren aged three through 21 receiving specnal education and
related services in all local educational agencies which apply
to the State educational agency for funds under Part B of the
Act.

(20 US.C. 141 1(d)

Reg. 300.708 Reﬂloqalion of local eﬂucational agency
funds.

If aSlal%\Eq.lucalional agency determines that a local educa-
tional agency is adequately providing a free appropriate pub-
lic education to all handicapped children residing in the area
served by the local agency with State and local funds other-
wise available to the local agency, the State educational
agency may reallocate funds (or portions of those funds
which are not required to provide special education and
related services) made available to the local agency under
Reg 300.707, to other local educational agencies within the
State which are not adequately providing special education
and related services to all harélcappcd children resndlng in
the areas served by the other focal educational agencies.

120 U.S.C. 1414(e)

!

eg. 300. 709 Payments to Secretary of Interior.

.(a) The Commlssloncr is authorized to make payments to
the Secretary of the Interior according to the need for that -
assistance for the education of handicapped children on
reservations ‘serviced by elementary and secondary schools

~operated for Indian chlldrcn by lhc Department of the

Interior. s

(b) The amount of those paymcnts for any fiscal year shall
not exceed one percent of the aggregate amounts available to
all States for that fiscal year under Part B of the Act.

120 U.S.C. MDD, . N

194 |
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Reg. 300.710 ‘Entitlements to Jurisdictions.

(a) The jurisdictions to which this section applies are
Guam, Amerjcan Samoa, the Virgin Islands, and the Trust
Territory of the Pacific Islands.

(b) Each jurisdiction under paragraph (a) of.this section is,
entitled to a grant for the purposes set forth in section 601(c)
of the Act. The amount to which those jurisdictions are so
entitled for any fiscal year'shall not exceed an amount equal
to I percent of the aggregate of the amounts available to all
States under this part for that fiscal year. Funds appropriated
for those jurisdictions shall be allocated proportionately
among them on the basis of the number of children aged three
through twenty-one in each jurisdiction. However, no juris-
diction shall reccive less than $150,000, and ottfer ailoca. -
tiops shall be ratably reduced if necessary to insure thaf each
jua'sdiclion receives at least that amount,

(c) The amount expended for administration by each juris-
diction undes this section shall not exceed $ percent of the
amount allotted to
$35,000, whichever is greater. -

(20 U.S.C. 1411(e)

k]

° ¢

- ]

REPORTS

- . .

Reg.308.750 Annual report of children served-report
requirement, - ’ g

(a) The State educational agency shall report to the Com-
missioner no later than Feb 1 of each year the number of
handicapped children aged three through 21 residing in the
State who are receivig special education and refated
services. ‘

- (b) The State educationa) agency shall submit the report on
forms provided by the Commissioner. )

- (20 US.C. 1411(a)(3)) . T,

Comment. 1t is very important to understand that this teport and
the requiremients that relale to it are solely for allocation purposes.
The population of children the State may count for allogation pur-
poses may differ from the population of children to whom the State
must make available a free appropriate public education. Forexam-
ple, while section 61 1(a)(S) of the Act lithits the number of children
who may be counted for allocation purposes to0 12 percent of the
general school population aged, five through seventeen, a State
might findthat 14 percent (or some other percentage) of its children
dre handicapped. In thai case, the State must make free appropriale
public edycalibn available to all of those handicapped qbildrgn.

~ »
Ve

. "SUPPLEMENT 45
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e jurisdiction for any fiscal year, or ~ ~

Q

_ ¢ither:

— — .
> »

Reg. 300.751 Annual report of children served—
information required in the report. -

, (@) Inits report, the State educational agency shal include
a table which shows: , -
(1) The number of handicapped children receiying special

_ education and related services on December 1 of that schoel

year, . o N

(2) The number of those handicapped child.r}ﬁ within each
disability category, as defined imthe definition .of **handi-
capped children’ in Reg. 300.5 of Subpart A; and

(3) The number of those handicapped childrer within each
of thie following age groups: .

(i) Three-through five:

{ii) Six through seventeen; and

(iii) Eighteen through twenty-one.

(b) A child must be counted as being in the age ‘group
corresponding to his or her age on the date of the count:
.October | or February 1, as the case may be, )

(c) The State educational agency may not report a child
under more than one disability ARy © e

(d) I a handicapped child has n k one disability, the
State educational agency shall report that child in accordance . -
with the following procedure; °

(1) A child who is both deaf and blind must be reported as
**deaf-blind.*’ . (- .

(2) A child who has more than one disability (other than a
deaf-blind child) must be reported as "'multiharidicapped.”

(20 Us.C. l4ll(a)(§lgll(a)(SXA)(li); 1418(b)

N

UL 118

-

o : - i b

. Reg. 300.752 Annual feport of children served— -

certification, ) o
The State éducational agency shall incliide,in its report a
-certification signed by-an authorized official of the agency ..

that the information provided is an accurate and undﬁ‘ﬁlicug: .
~count of handicapped children receiving special educatjon \

" and related services on thie dates in question. y .
(@O USC. 141a3; 4170y - ‘

S

‘ £4
‘Reg. 300.753 Annual report of chilgren served—-
Srlteria for counting children; -
- (8)

The State educational agency may include handicapped

- children in its report who are enrolled in a school or program

whichis operated or suppogted by a p:%lic agency, and whicli ,
s 4. I . N

> ~ LI
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. not need related services to assist them in benefiting from

102:94

-
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’

* (1) Provides them with both Mpecial education and related
.rvices: or . .,
(2) Provides them only with special education if they do
that special education. i . T,
(by The State educational agency .may not includle hand-
" capped children in its réport who: ¢

(1) Are not enrolled in'g school or-program operated or
supported by a publi¢ agéncy; ot

(2) Are not provided ‘special education that meets State
standards; - . .

(3) Are not provided with a related service that they need to
assist them in benefitiffg from special education;

{4) Are counted by a State agency under Section 121} of the
Elementary and Secondary Education Act of 1965, as
amended: or

(5) ‘Are receiving special education funded solely by the
Federal Government. However, the State may count children
covered under Reg. 300.186(b) of Subpart B.

(20U.s C. 141 1(a}3Y. 1417(bY)

Comment. 1. Under paragraph (a). the State may count handi-
capped children in a Head Start or other preschool program operated
or supported hy a public agency if those children are provided
special education that meets State standards.

2 **Special education," by statutory definition, must be at no
costto parents As of September 1, 1978, under the free appropriate
public education requirement, both specidl education and related
sgfvices must be at 510 cost (o parents. t

There may be some situations, however, where a child receives

y for the basic or regular edlucation. This child may be counted.

’ ( <occial education fram a public source at no cost, but Whose parents

. -  REG.300.754
MC ’ .o

E

+he Qffice of Bducation expects that there would only be limited
situations where special education would be clearly separate from
regular cducation-gcﬁerall)é."whcre specch therapy is the only
special education red by the child. For example, the child
« might be in a regular program in a parochial or other private school
but reteiving speech therapy in a program funded by the local
educational agency. Allowing these children to be counted will

provide incentiyes (in addition to complying with the legal require-

ment in Section 613(a)(4)(A) of the Act regarding private schools)
" to public agencies to provide services to.children in private schools,

" since funds are generated in part on the basis of the number of

oo
“.

children provided special education and related services. Agencies

»

“ rd
-

. [keéional Resource Centers begins on page 102:501.]

\
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k)

<

should understand, however, that where a handicapped child is
placed in or referred to a public or private school for educational
purposes, special education jncludes the entire educational program
provided to the child. In that case, parents may not be charged for
any part of the child's education.

A State may not count Indian children on or near reservations and
children on military facilities if it provides them no special educa-
{ion. If a State or local educational agency is responsible for serving’
hese children, and does provide them special education and related
servi'ces. they'may be counted.

Reg. 300.754 Annual report of children served—other
- responsibilities of the State educational agency.

- o Y

In addition to meeting the other requirements in this sub-
part, the State educationtal agency shall:

(a) Establish procedures to be used by local educational
agencies and other educational institutions in counting the
number of handicapped children receiving special education
and relafed services; - v

" (b) Set dates by which those agencies and institutions must
report to the State educational agency to insure that the State
complies with Reg. 300.750(a);

¢c) Obtain certifigation from each agency and jnstitution
that an unduplicated and accurate ¢ount has besn made;

" (d) Aggregate the data from the coBht obtained from each
agency and institution, and prepare the reports required under
this subpatt; and

(¢) Insure that documentation is maintained which enables
the State and the Commissioner to audit the accuracy of the
count. ¢

(20 US.C. 1411(a)3); 1417(b))’

Comment. States should note that the data required in the annual

report of children served are not to be transmitted to the Commis-

"sioner in personally identifiable form. States are encouraged to
«collect these data in non-personally identifiable forrh.

’

[Appendix A. Analysis of Final Regulation, was removed from the

a  Code of Federal Regulations in 43 Fed. Reg. 57255 (Dec. 7, 1978).

The text of Appendix A is reproduced in Volume I, “Legislative
History: P.L. 94-142 and Regulations."'} '

.
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tn re: Case # 079-002 ) FINDINGS OF FACT, CONCLUSIONS

) ' AND DECISION RN
(O 4 ‘\ ‘ .
. ¢

. -

This matter came on for open hear1ng on October 12, 1979.

/ .
Pet1t1oner, s Was not present, but was represented by his
parents T who were assisted by David C. Heartman,

Director of the Cerebral Palsy Center. Respondent Denver Public Schools

v

"was represented by Theodore Wh1te, D1;?Et2r)of Spec+al Education.

Test1mony and documentary ev1dence wexe received, additional documentary

ev1dence as requested by the Hearing Officer was received on\Bbtober 17,

:1979, and the Hearing Officer pursuant to quent of the parties visited

n

,Sabin Elementary School on October 25, 1975; Based upon the testimony
F 4 .

. and documentary evidence received anégcdnsidered and the visitation,

the Hear1ng 0ff1cer hereby. makes the fo]]ow1ng findings of facts, conc]us1ons,
and dec1szon

v
Re [y

JURISDICTION AND ISSUES - ’

s

Upon stipulation of the‘parties, the Hearing Officer finds

.that he has proper jurisdictﬁon over the subject matter and the parties

pursbant to Pub11c Law 93-380 as amended by Public Law 94- 142 the
Colorado Rules For the Adm1n1strat10n of the Hand1capped Ch11dren s
Educational Act,. and Sect1on 504 of the Rehab1]1tat1on Act\of 1973

“ . [ o ﬁ
F1 0195 -

-~ »
N




. . AN ’ ’ )
It has been stipulated that . is a handieapped child under .

the appropriate definitions in said laws. JThe issue for determination

v

is the appropriate placement of in a program'of special .
education. Respondent Denver Public Schools esserts that its program

for mentally retarded and'terious]y handicapped at Sabin Elementary
. . ®
School is a .free appropriate public education which is provided at N
’ ’

public expense'under public supervision and direction‘without charge,

B

.meets the standards of thevstate educational agency.and is provided

in conformity with an individualized education prograXk which deets

the requirements of law under Public-lLaw 94-142. ‘Retitioner
asserts’thét‘the individual education Erograﬁ is.unspepiftc,.

that recreation ;es not been‘prpgrammed and that the ,educational prsgr?m

offered is not in'the least restrictive environment as required by law.

Each Gf these assertions of the Petitioner shall be discussed by the _ ‘
Hearing Officer., >

' & , ®

) ¢
FACTS ,
- - A . '
L is a six-year-old, severely mentally retarded,
0 &

4

hypotonic cerebral ba]sied hydrocephalic and .visually impaired individual.

He attended the SEED program at Sewe11 Rehab111tat1on Center and«enro]]ed

¢

-Qf; the Un1ted Cerebral Pa1sy Center in Septemper of 1976. o was

»

p]aced at Sab1n E]ementary Schoo] of the Denver Pub11c Schod]s in September .

of 1978 and has continued .there to th1s date X .
In January of 1978” the Denver Pub11c‘§¢boo]§ passed Resolution _
2010’which comhenced a process to expand direct services to those

hand1capped individuals who were not being served by the Denver Pub11c

Schools at the tnpe In February of 1978’ the Denver Pubhc Schoo1s by ! '
) ‘ F-2 o .
' 100 ' ‘
Y N _




4

* .Resolution 2016 estah]ished a panel to advise ‘the SchooT Board concerning

school-age chi]dren present]y in comﬁunity-centered boardxzrodrams whd
may be eligible for direct services within the puh]ic school s}stem.
Parents w1th-ch11dren below the age of f1ve (5) were apparegtly‘not
1nc1uded in Reso]ut1on 2016's application. In August of 1978,‘br. James
0'Hara sent a 1etter to . ‘ ‘ 'andherroneous]y advised
them that the process of educational staffings had begun and that

was to be included iq that process. This letter was. retracted

by a letter of August 25, 1978, acknow]edg1ng the error and adV1s1ng

*

"

that was eligible to attend the pub11c,school

¢

program start1ng August 30, 1978, and that shou]d he continue to attend

the Cerebra] Palsy Center School, there would be no financial support

.given to that center from the Denver Public Schools. . On October 17,

1978, wrote to the public schools expressing a desire to

appeal the;fecision toncerning placement. Simu]taneously,~0r. Mary E.

{ ' .
Franza, Ingtructional Consultant for the aenver Public Schools, wrote to

*
,advising them of their right to appeal. Numerous

. communiicatdons ogcurred thereafter, and several conferences were held

cu1m1nat1ng ﬁn a decision by the Board of Education on Aprijl 17, 1979
approving the recommendat1on of the 2016 comm1ttee Subsequent appea]
to the State DeparIment of Educat1on was attempted by . and
the matter was f#na]ly referred back to am impartial hear1ng held on )
October 12, 1979. The Hea}1ng Officer finds that although there ex1sted
a ore- year delay from the t1me of 1n1t121 requést by D for

appeal and the time of 1mpart1a1 hear1ng, the de]ay was- not .a w111fu1

“or malicious design of the Denver Pub11c Schools. "The delay was

e

occasioned by change in policy and'procedures attempting~to.imp1ement .

»

\
/ N
.




R ) ‘ ‘ . . ' _‘ - \ , P
Res.o]ution‘2010‘ of the Denver Board of Education to expand direct y ‘
services.to'those handicapped individuags not heing served. The Hearing

0ff1cer finds that the Denver Public Schools responded in t1me1y fash1on )

to all communications from ' . , and that the frustration

of in affect1ng a timely appea] @as cons1derab1e,

’

> -but unpreventable. All procedural defects which may have occurred were
waived by e | at the impartial hearing on October 12,
1979, and a decision on the 'merits was requested by both par%}es. ‘The

Denver Public Schools is reminded of the timelines required by'Public
»n

~

Law .94-142, and such a delay as was occasioned in this case candby again .
occur. ) e . ‘
o s ’ \ »
. © DISCUSSION - -
1. The individualized edﬁcation program. (Hereafter termed IEP). .

The Petitioner asserts that the IEP is incomplete, and by
reference refers the Hearing 0ff1cer to the Pet1t1oner S Exh1b1ts "3 A
~ and "4" for comparison purposes. The Hearing Officer finds that a staffing"; .
qoccurred 0ctober 9, 1978, at which , and representatives: '
of the .Denver Public Schools and Un1ted Cerebral Palsy Center were present '

A}

‘An IEP conta1n1ng program recommendations, assessment summary, annual

3

goals and short term objectives was drafted at that time. See Respondent's )
“Exhibits "AA", "BB", and "EE". A review o program’eecurred'December 11,) ' . '
1978, (Resﬁondent's Exhibit "EE" and " and a review of program occurred

© March 19, 1979 (Respondent's Exhibit "BB" and "CC"). The Hearing Officer

A finds that the IéP and subsequent reviews comply with the requirenents of

Sgction 121a. 346 of the Rules and Regu1at1ons promutgated August 23, 19?7
by the Department of Health, Educatwn and Welfare, Office of Educat1qn\““ e ' .

~
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concerning Educat1on of Hand1capped Ch11dren and Imp]ementat1on of Part

B of the Educdtiion of the Hand1capped Act, hereafter referred to as‘the
Federa] Ru]es and Regulations. Spec1f1ca11y, the IEP includes a statement
‘of the ch11d\s present levels of eddcat1ona1 performance, annual goals
including short-term instructional objectives, specific spectal education_
and re]ated.servfces to be‘provided to‘the child, the extent to which

the child will be able to participate in regular‘prdgrams, projected

times for initiation of services and antitipated‘duration of the services, -

and appropr1ate objective criteria and, evaPuat1on procedures and schedu]es
for deterimining on at least an-annual basis whether the short term
1nstruct1ona1 obJect1Ves are, be1ng ach1eved As-will be noted hereafter,

: ;the IEP is def1c1ent ih content in regard td%the extent of participation

in regular education programs (least restr1ct1ve env1ronment) and
- . ~

reereation shall be EOnsidered later in the decision. The Hearing Officer

specifically finds that the burden of proof upon the Denver Public

Schoo]s has.been met and that with the except1on as noted above, the

N

Petitioner's assertion in th1s regard is without merit.

2. Recreat1on .

The ﬂear1ng Officer f1nds that free appropr1ate public @ducat1on
means spec1a1 educat1on and related services. Re]ated services has been
defined in the Federal Rules and Regu]ations'in éectidn 121a. 13(a) -
to be snpportive services as are requier to assfst\a handicapped child
. to benefit from spec1a1 education, and 1nc1udes recreation. In.sub-
paragraph (9) . of sa1d section, recreation is.further defined to include
.:asseSquht of 1eisure function,. therapeutic recmeation services, recreation

programs in the schools and community agencies and 1eisure“education.

The Hearing Officey has.received testimony from Mr. White that adthough”

»
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" From the evidenee before him, the Hearing Officer cannot find that -

. recreation is required to assist ) to benefit from the special

M T _uf.
recreat1oh has not been 1nc1uded in the 1EP %o date, the Denver Public

Schoo]s would consider recreation 1f appropriate. test1f1ed
A

that she, censidered recreat1on such as the water activities to be a form

a =4

of phys1ta]ctherapx. The Hearing Officer finds that the Denver Pub11c
Schools have specifically considered the physical therapy needs of .

- and have structured a program to meet those needs adequately.

education program, and therefore, cannot fifid that the related service

rd

of regreation need be provided under the concept of "free appropriate

pu'bh'c education.” ¢

-

3. Least restrictive environment.
. . . ( ¢
The Denver Public Schools asserts that has'been .

-~
placed in the least restrictive environment by virtue of placement in

Sabin Elementary School, a school having classes for both handicapped
2"émdnonhandicapped individuals. . for th titioner asserts
that least restr1ct1ve env1ronment 1nc1ude& contact w1th nonhand1capped

children, field trips 1nt0 the pub11c sector, 1unch with nonhand1capped

children, and in general, a greater opportunity to intermix with the

~

nonhandicapped population. The Federal Rules and Regulations in

Section 12la. 550°(b) state in part that'each pub]ic agency shall insure:

<
(1) That to the maximum extent appropr1ate, handicapped children; )
including children in public or pr1vate 1nst1tut¢/;s or other care . ) -

fac111t1es, are educated with children-who are not handicapped. It 1s
the f1nd1ng of the Hearing Offfeer\that .the 1ega1 requirement of least -

restr1ct1ve en\T?bnment 1s not sat1sted by mere]y p]acement of the ’ - .

hand1capped child in a school which a]so educates nonhand1capped ch1’ren. ‘ ‘
'y ' .c .' .' . U ‘
F"6 \BL){) e ! |
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The env1ronment referred to in the law necess1tates a spec1f1c

1nvest1gat1on on a case-by-case basis as to whether or not the program
be1ng provided estab11shes the requ1rement of maximum extent of contact
with ch11dren who are not hand;capped if appropr1ate Respondent S- N
,Exh1b1t “BB" wh1ch states that least restrictive env1ronment l;\”to be

determ1ned and arranged as appropr1ate" 1s not sat1sfactory in regard

to tHe extent of participation n regu]ar educat1on‘programs (1east
restr}ct1ve environment) for . Mr. White testified that. the ,
Denver Public Schools recogn:zes its ob11gat1dn to have ch11dren learn

with other children of their ages who are nonhand1capped and that in

fact, the junior and senior h1gh‘fchopl handicapped students have been
transferred from Sabin E]ementary School “to accomnlish a greater-interaction
with nonhandicapped children. Ihe’classroom teacher; Rosemary Vo]pe,.
‘testified that during the,last two (2) months, the only contact her c]ass
had w1th nonhand1capped ch11dren occurred approximately once every two (2{
weeks dur1ng recess. Further, Ms. Vo]pe'test1f1ed that the amount of

1nteract1on with nonhand1capped children 19-determ1ned by her and has - no+v
‘been a priority in considerat1on of other 1earn1ng aet1v1t1es The Hear1ng !
Off1cer observed that the phys1cal¢pJant at Sabin E]ementary School. )
for the Handicapped is located in one wing of the schoo], and that the
ch11dren who are handicapped enter and exit because of the arch1tectura1 o
accessibility at the end of that W1ng away ??om the classes for .nonhandicapped.
The‘Hear1ng Officer specifically finds that some interaction with nonhandicapped
studepts ig,appropriate:for . and that o is not being.
‘educated in the Teast‘restrittdve environment by.mere placement at Sabin

Elementary-School.
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CONCLUSION AND DECISION oL, v
The Aearing 0ff1cer spec1f1ca]]y determ1nes that the IEP. of
the Denver Public Schoo]s for . s ‘sufficient at law and that i
the Iack of a recreatqon program is not an un]awfu] def1C1ency since 1t
is not required to meet‘the needs of the Petjtione?. The Hearing Officer
further coﬁé]udes that the program of ' does not meet tNe
fequirement at law of lgast restfictive environment. In view ef/the‘

/ <

fact &?at is presently p]aced.at Sabin EIementary,SchooI
it is the decision of the Heer1ng Off1cer that the Denver PubTic Schoo]s
develop a written program at Sabin Elementary School for ' ') which
would include regu]ar_Inpéraction with monhandicapped chiigren either

at the schoo] or in the community In the event said-program is not\
deve]oped within sixty (60) days of the date of this dec1s1on the
Hear1ng Officer specifiscally finds that the Denver Public Schoo]s w1II .
not have met the requjrement of law pertaining‘to least restrictjve -
environment as contained in the Federal Rules and Regulations. The
specitic nature of said program shall be left to the discretion of the

educators and may include activities such as regular interaction during

class time, recess, lunch, school assemblies, or other appropriate places.

\ ' ' , C - :
DATED this __/ ,G(" day o’f”/w . 1979. >

] . Steven L. Zimmer
. ' _ Hearing Qfficer
- L
(‘) -
<0
¢
-~ L S
v F-8 : .



S S oy

PENNY WLLLIAMS, by and through HEARING EXAMINER DECISION

her father, NORMAN B.-WILLIAMS,

N NN s

Impartial Due Process
Hearing Held
March 9-10, 1978

hd »

- Petitioner
K]

Vs -

]
s

Jordan School District
Office .

9361 South 400 East’
Sandy, Utah

JORDAN SCHOOL DISTRICT!

Respondent,

A S WA VL WL

13

¥
] ' © iy

For the Petitjoner: ) . DENNIS V. HASLAM,
’ Nelson, Hardin, Richards,
' . ’ . Leonard and Tate -
Lo 48 Post Office Place
Salt Lake City, Utah

For-the Respondent: | — RALPH HAWS
L , Direetor of Special
¢ - - . Programs :
Jordan School District

e ’ DAN S. BUSHRELL 7
LARRY WHITE - * ‘ '
Kirton, McConkie, -Boyer
and Boyle . ) .
330 South Third East
Salt Lake City, Utah

Hearing Officet: _ ' DONALD F. KLINE
g . 1579 Ellendale
. Logan, Utah

8

" 'PETITIONER'S Declaration: PENNY WILLIAMS, by and through

her father, NORMAN B, WILLIAMS, and Counsel of Record, DENNIS
V. HASLAM, ‘request, '". o . that Penny be provided a sign
language ‘fAinterpreter in her classeés' at the Terra Linda Ele-
-mentary School in the Jordan School District. (Verbatim
Transcript, p. 13) '
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RESPONDENT'S De‘clar'atig_n_: Jordan School District, by and s~
through RALPH HAWS, Direttor of Special Programs, and .-
Counsel of Record,.DAN S, .BUSHNELL and- LARRY WHITE," maintain,
". . .’that it is nat-in the best interest of Penny or -
Jordan YSchool District ‘to pfovide an interpreter, and that
it (an interpret’earl)‘iS‘not necessary for a free and appro-
priate public education under the, statute." (Verbatim'
transcript, p, 16.)°

o~

4

© ot
- Ay
~ . . L4
]
- \ . *
S— -
. . / R . /
.
-~ b . 7
. v s h . *
«
+
- Py - L3
-
< N
» . ¢ 4
¢ (‘
@
>
- . T4
. r
.
- \
4 I
AV -
1
5
*
¢
N
Al ) @
b . .
*
1
9
LY
” 4
] r M
-
4 -
N . f ¢ .
. . . .
Al
—_— $ v
- - v
- -
. “
o : @
- R . -
'
* [
. .
. ° v .
N
¢ ~
1 -
Uy ) ,
. I'd 4. <
- ) N
// . . ’
L F-lo
4 .




) ' FINDINGS OF FACT

.
k] .
-

General(Findings
Fd \

Prior to the hearing, a determination was made 'by the
Hearing Examiner that the Jordan School District had complied

witk all aspects of the required procedural safeguards. Full’
C ’ T
disclosure requirements were met by the exchange of written
.evidence and lists of witnesses at least five days prior *

~ 4 ) . - /

~ v oy

P to the coitdict of the hearing. Interrogatories directed to

h*,'the Petf%%pner "(Verbatim Transcript (VL) p. 8 et. seq.)
- g . N

further established that all aspects of the reduired'pro-

' cedural safeéuards had been met.

. 3

Counsel fo¥<the Respoﬁdent has entered for the benefit
of the :ecérd & Memorandum of Law Sbntending no jurisdictfon'
in-this‘mqpter under Sectiom.504 of the Rehabilitation Act

of 1973 and/or P.L. 94-142, the Education of All Handiapped

o]

Chitdren Act of 1975. Counsel for the Petitioner has entered
for the benefit of the record, a reply to the:Memorandum of
Law'sub;itted‘BY’Respondent under the date of March 3, 1978

at the time of the'Hearing. i.e., March 9; 1978.
v A
The Hedring Examiner did not rule upon these isgues at
. ~ R . u l"
this time on the basis thagisuch matters should be left to

a court of appropriate jurisdiction rather than become an
T f : .. P . )
“issue in an Administrative Due Process Hearing.

&

-
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;‘J/rd\Flndlggs of Fact from Petltloner s Witnesses and Ekhlblts

The Examner f1nds the following facts based on the ' >

testlmony and exhibits: pre;ented by the Petltloner

1. Penny Williams, an 11 year‘old female resides, S
at 8036 South 2280 West'in West Jordan, Utah with .
her parents and attends the Terra Linda Elementary

. 2 . School in the Jordan School Dlstrlct .

2. Petltloner PENNY WILLIAMS " has a younger female

slbllng who attends the Murray Sc e Deaf,

3. Petltloner s parents, NOR%#N B AND_KAREN WILLI
are deaf and/or profoundly hard of. hearlng
4. Petitioner, PENNY WILLIAMS, attended the Idaho
, School’éir the Deaf for a period of two (2) months.
B 5. Petimioner, ‘PENNY WILLIAMS, uses sign language as '
her normal method of communication w1th ‘her fam11y

and learned sign language from other family

members . . o N
6. Penny Williams has a typical schedule of classes \\\
< " for an elementary school child except for speech I

therapy which she receives twice weég}y on Mondaxﬁ
~and Wednesday from Miss Peggy Lee Tanner. Speech
r ‘ therapy is provided for a total of fifty (5 ‘
minuteeoper week. , .
fﬁ 7. Penny Williams uses the .teleprinter machine‘to com-

municate with othefs via phone and is reasonably

proficient in the use of the equipment.

| | . @
~ . F-12 20 - * .
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8. Penny~Williams seems to be a very well adjusted

eleven (11) year old gifi who responded excep-

L d .
tionally well during direct examination and cross-

2§Fmination.

9. Penny Williams has been fitted wiFh hearing aids

for both ears, complains that wearing both aids -

causes her to be '"nervous" and frequently wears

only one of her two aids.

“~ >

1Q. Penny Williams is a proficient speeéh reader.

7o ’ (Qonférmation of her 1lip reading--speach reading--

[§

ability is found in testing .requested by the

e Hearing Examiner. Penny was given the Utley Lip,

Reading test by Patty Gailey and Susan Merril,

4 ' Jordan School District Auﬁiblogistb,gn March 14,

! 4 " o . . . .
‘ | 1978. Results of this examination are entered into

‘the record by the ﬁxaminer, March 21, 1978. Prior

N ) ’ . agreement to further examination for the benefit

. N \;\.)of\ﬁhe record was Secured from Coéunsel of Record

for both the Petitioner and the Respondent on

. - March 10, 1978.) :

A

: o 11: Testing of lip reading ability was conducted on

*

March 14, 1978 using the Utlei Lip Reading’ test.
AN

. She responded gbr:ectly to 28 sentences out of 31

when a voiceless presentation was made and to 29

out of 31 sentences when a yoiced presentatiagn was

/
made. Penny demonstrated a 907% score for voiceless
L .

¢ " -~




presentation and 94% score under vaiced presen-
tation. Lip reading skill for b\oth presentations .
was excellent. ~ ‘
12, Penny erllams hearing loss, conflrmed by tests
N adm1n1stered February 28, 1978 and Mareh 14, 1978
- indicate a bilateral profound hearing loss through

. -

1000 Hz and no rcspdnse_at equipment limits for

' <T"~——‘2000 Hz through 8000 Hz. Penny is aware of speech
~

-

. sounds, although not necessarlly able to understand

a
shgn;je\words, at 85 decibles unaided and at 35
deci les'when\wgsring a single aid--the left.
13. . Social adjustment of the subject is excellent and

thérf was no evidence presented to suggest that the

s

y ’ subject had any serious emotional problems beyond .
> ' the normal trus@rations of children-of‘the\same
. age -and circumstance. ’ ‘ P ' -
- ¢
14. Penny Will_iam‘s has average to above average intel: ‘ &
. \ . ligence based on standardized‘tests for the.deaf

and non-verbal portions of Revised Wechler Scale

;f Intelligence’ for Children. Tests administered
— ’ Nevember 21,°1971 (Leiter International Perfdrmance<
. : . Scale, 1948 Revision)'b; M. A.'Nielson, Ph.D.

indicate an I1.Q. of 120. Tests administered March

e

: 14, 1978 by D\yid G. Weight, PhnD. (Leiter Inter-
. ¥ ‘
national Performance Scale and Block Design Sub-

;,scale of the Revised Weschler Intelligence.Scale

F-14
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" r - . ] *» \
. .for Childten) indicate an I,Q. of 87 and 100
‘ . _ : respectivel‘y. (It should be noted that testing
conditions and circumstances frequently cause vari-

. C . . Lo .
\ \& . - ‘ation in I.Q. test results. Observation of the

(ﬂ ‘subject during the éxamination and cross-examin-

E

i

*ation strongly suggest that the results of the .

’

test administered by M. A. 'Nielson,y Ph.D. in 1971
< more-nearly reflect Penny's i_nt:el—lect:ual ability.)

\

‘.
.
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Findings of Fact from Respondent's Witnesses and Exhibits

The\Examiner finds the~fofiowing facts based on the

testimony and exhibits presented by the Respondent: , -

1.

—‘.’\

cally under Section 612 (4) and appropriate sub-

That the Jordan School District identified; assessed,

and placed Penny Williams in the sixth grade of the
Terra Linda Elementary School and developed an
Individual Educational Program in accordaﬁée with

Utah State Board of Education, Rules and Regulations

‘for Programs for the Haﬂdicapped, Adop%ed July 1,

1974; (revised 12~19~75) the Ammended Annual

Program 'Plan for FY 1978 Under P.L. 94-142, Part B

.

Education for All Handicapped Children Act, Submitted

July 7, 1977 to the Bureau of Education for the

.

Handlcapped U.sS. Offlce of Education, and spec1f1—,
Y
sections of P.L. 94-142, an extension and amendment
of P.L. 93-380.

That in the development of the Individual Educational

-

Plan for Penny Williams, -alternative placemenps were

considered.
That Penny Williams is currently functioning above

the composite average of her grade level and academic

.placement was based on extensive teacher observations,

and 'standardized test data, ] N
' ¢ .

That both the strengths and weakness of-the subjeet

-

were tfaken into consideration in the development of
———r

the Ind1v1dual Educatlonal Pro ram.
) Ll (,}
F-16
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5. That the subject,  Penny Williams, is fuﬁctioning very

. adequately socially, emotionally, énd in the areas

*

of adaptive behavior. .

6. That the subject, Penny Williams, has many speech

-

problems relatedlto her profound hearing loss”

7. That the speech therapy currently being provided is . N

- inadequate in relation to Ehe speech problems

. evident in the subject's’spéech. ' ‘
87 -’That in the absence of\amplification (use of properly
fittéﬁﬁhearing‘aidké) therei@na high progability
that the petitioner, Pendy°Wil%iams, hea;inﬁ will
.detgriofate o;er time. |

L 4
! ]
9. That suitable, proper or "appropriate" placement
was+determined on the basis of standardized test
.' I - . “ . ' .
data, Fxtensive teacher observation, achievement
PO o ¢ ] .
test. data, and speech and audiometric test data.
10. That an Individual Educational Program (IEP) was o
developed and an Individual Implementation Progra

(IIP) was deyeloped in behalf of Petitioner, Penny

Williams.: i ' |

e W ‘

11. That the Jordan School Distriet-placed the Petitioner,
Pennf Williams, in a regular classroom consistent
with the ?Fndate in P,L. 94-142 of “"least restric- ,
tive environment' consistent with the needs of the ;.
individual,, . ' I .

12. .That optional placement of the Petitioner, Penny

~Williams, in a more restrictive environment--the

)
» -

21517

.
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.- ‘ -

Murray SchqQol for the Deaf--where sign language

interpreters and sign language is used as the

¢

principal method of communication was left with the

parents.

3
- . ’

That the parents refused this option as suitable or

:
. ¢ .
[

appropriate.

.'-f(’



. - " 'DECISION (x'wi) o}m .
‘ i ' s 7 '

. The Hearing Examiner has reviewed the reports submitted

in ev1dence and heard the testlmony and statements of the
witnesses presented by, both the" Petltloner and Respondent
As' a result of this eXamination he finds no evidence that .
'the Respondent, _JORDAN SCHOOi DisTRICT, or the eﬁployees,
thereof have "acted in-’ an arbltrary, capricious, or discrim-

t ~
ina tory manner.

-

. ‘ The principal finding of the hearing'Examiner-snstains

the declaration and p&ea of the Respondent, JORDAN'SCHOOL

¢ ‘DISTRICT. Fprthbr it is the Hearing Examiner's f1nd1ng
) that a s1gn language 1nterpr@ter for the Petitioner, PENNY
‘ : - WILLIAMS would=tend to 1nh1b1t rather than enhance her
-ability to adapt to and function effectlvely w1th1n a ,
. society of non hearlng 1mpaired {nd1v1dua1s at this time.
Rationale

The rationale for this f1nd1ng is based upon but not

-
v

limited to, the fact that profoundly hard,of hearing 1nd1v1-

E duals frequently abandon “the use’ of amplification in  the ‘
absence of a motlvatlon 'to ‘continue its use PrOV1ding a
sign language 1nterpreter for tﬂf Petltloner PENNY WILLIAMS,

‘at this time would indeed remove the motivatlon she has ‘

for using the ampllflcatlon made possible through her ‘L

N
R
- hearlng,ald(s). Further, to abandon the conslstent pse
R of ‘amplification creates the very high probabilit}gﬁ
" . e (substantiated by the testimony of Mr. Rex S.E'zott, VT, p.102)
) ‘:‘ - N\

AR o ’ | 213 F-1.9‘l
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f>;ﬁ§ime. Mﬁxeover ev1dence entered for _ ¢

record at the_request of the Hearlgg

Examirer,  wgfdis” eihoncurrence of Counsel of Record for
both parties ggg%ws‘that the Petitioner's sound awareness
level drops - from 35 dB (dec1b1es) when aided by ampllflca-

tion to 85 dB or greater in the absence of amplification.

Petltloner s potentlal ab111ty to 1earn to discriminate

-
betweep and among sounds, not only for better understanding

e

of speech but eésential to improvement of speech, in the .

’

. , i
absence of cponsistent use of amplification is seriously ~
14 \

impaired, - o - :
,' "\ . ' ‘
With the full reallzatlon that this is an important
v

perlod of‘?etltloner s 11fe in terms of her ability to

acquire academchkpowleﬂge and skills--an ability that has

not been sériously:impairéd according to the evidengg‘and
C . . P
testimony presented during the hearing--it is also an im-

portant period for 1éarﬁing4sound discrimination as an

integral part of adequate speech and preservation of such ~

o >

residual hearing as may be presant. : o

It is the Hearlng Examiner's finding that it is in. the
¥ N
Petitioner's best Lnterest to continue to functlon in the

"least restrictive gnv1ronmentf which in this case is a
. N
- . , \
regular classroom of?non-heari%§ impaired peers and without
]

the ‘assistance of a sign language. interpreter.

The preponderance of the evidence sustains the conclu-

sion that’the Petitioner, PENNY WILLIAMS, is in an appropriate;

.

e o

o FI200 D14
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[

suitable, and'proper educational placement that is consis-
‘ tent not only With her academic needs but also her need to

c0nt1nqe to function,effectively in a non—hearing impaired

-

society.

A

A secondary 'finding of the Hearing Examiner in this

\)'

.matter is that the Respondent, JORDAN SCHOOL DISTRICT )

'in nonvcompliance With the Rules and Regulations for Pro- i

'g_ams for the Handicapped (Exhibit 15, Appendix B, p. 9).

* The Rules and Regulations for Programs for the

~

Handicapped state:

C. When handicapped services are provided
by itinerant teachers, the minimum time.
- should be 1/® hour per contact with pupil.
S/
Unzgntested testimony (VT‘ ‘P. 39 and P 79) indicates

tﬁﬂt speech therapy s provided by the itinerant speech

‘ teacher twice weekly" for twenty (20) to twenty-£five: (25)

minutes rather than the prescribed.mhirty (30) minutes per <\\;

%

contact with the pupii Further, the Hearing Examiner finds
that the Respondent, JORSkN SCHOOL DISTRICT, -.is not, in
light of the multiple sound substitutions, omissions, and -
i,n’éistortions in Petitioner 8 speech, providing suitable or

appropriate educatiOn and training in the area of sound

discrimination training and/oxr speech therapy.
. .
Ve Unfortunatelyr Petitioner s prayer in this matter dld

hot seek relief from the non-compliance with the State .
"Board of Education Ruleskand Regulations for Programs for

'the'Handicapped (op.cit.). It is, therefore, not within the'\
Y 4 ' \

‘ purview of the Hearing Examiner to provide such relief: \

. f - Fe21 !

! 2N Mo .
‘LA.O o \
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* Ir is within the purview of the Hearing EXaﬁiner' however,

-; to advise the State Supermntendent of Public Instruction of
this non- compliance on the part of the JORDAN SCHOOL DISIRICT
and to strongly recommend that the State Board of Educa*-

tion provide relief through‘éppropriate administratiée
averiies évailable to them. Further, the hearing Examiner
will recpmmend; ‘

(1) That the JORDAN SCHOOL DISTRICT provide

-

-

W compensatory time to the extent feasiblle;
kZ) That the JORDAN- SCHOOL DISTR;CT increase' T )
‘the frequency of speech therapy tg not
i - less than three (3) days per week for ; ‘

ninimum of 1/2 hour per contact with the )

‘ X Petitioner-‘ o N . ' ‘
(3) That the JORDAN SCHOOL DISTRICT amend the - $

. IndiVidual Education Program for Petitioner,"”

~4

-~ PENNY WILLIAMS, stating realistic long. term '

and short term goals as a ba31s for assess-

-

- * ing the effectiVeness of the program offered.
. 3 .
By copy -ef~this decision of the Hearing Examiner the

—_— ;
State Superintendeht of Public Instruction shall be so
! A
dvised.
adyise ) .
= : \ This decision and order shall be binding on all
[ - ’ ' ‘ :
parties to this hearing and shall be implemented without .

—
/
-

o delay.” * - - -3
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"Exther party involved in this matter may appeal this |

deci§ioﬁ to the State Board of Education for administra-

tive review. Either party'involvcd in this matter may

further aﬁbeal this decision to a court of appropriate
- ‘ .

jurisdiction.
Daté: . .
N N Donald F. KIine, Ph.D.
f : Hearing Examiner - ) g
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' » by and through
*« his parents, _ 1

Petitioner

Respondent

-

. !
’ T ) .
For Petitioner:

[ 2 .
For Respondent;

.
'

Hea}ing Officera

m“ﬂr-
HEARING EXAMINER'S DECISION AND .
ORDER

Impartial Due Process HearTng
Held. June S,\1980
[}

" Multipurpose: Room of the Primary

Bu11d1ng,

L O]

[
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PETITIONER'S Dgéﬁaration: N » by and through his parents,

) and Counsel of Record,
request, . . ., that a due process hearing determine why ,
should not receive free, door-to-door, supervised transportation on a weekly -
basis in accordance with requests made during Individual Educational:Program
(1.E.P.) meetings with the Utah Schools for- the Deaf and the Blind pursuant
to the Education for A11 Handicapped Childréen Act, 20 U.S.C., &1401 et seq.
and 45 C.F.R. &121a.302. (Letter of May 23, 1980 and Verbat im Transcript, p.
11). - :

RESPONDENT'S Declaration: » by and
through » Specialist in Special Education; ‘ . .
Superintendent; and » Assistant Attorney General for the State
of Utah maintain,. ., .the ., ' are

providing and - » "is receiving an appropriate education.
Respondent states the - , came to the

at his parent's reduest knowing what the transportation
was, in November, 1978. ., .We “think we have made every effort to find an
appropriate resolution of this ' issue and finally we think that
transportation, as related service should be decided.on case by case basis on
demonstrated need (Verbatim Transcript, pgs. 12 and 13),

~
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* FINDINGS OF FACT

7/ -

General 'Fi.ndin-gs )

At the initiation of the hearing, the Hearin§ Examiner determined that
the . were in 'substantial compliance
with all aspects of the required procedural safeguards. Full disc]osure
requirements were met. by tﬁe e;chanqe of written evidence and lists of

witnesses at least five days prior to the conduct of the hearing. Both

Petitioner and Respondent stipulated to this finding;(Verbatﬂn Transcript

(VT) p. 8). Interrogatories directed to Petitioner (VT p. 9 et seq.) further

*

established that all aspects of the réquired prdtedura] safeguards had been

-

met. ,

]

Y ~

Findings of Fact from'Pet1t1oner S Witnesses and Ev1dent1ary Materials .

The Hearing Exam1ner finds the fo]]ow1ng ‘facts based on the test1mony

. and evidentiary materials presented.

L}

1. . - » @ 14 year old .male resides at
. , Eﬁa” {ith hjS natura]\fath:r‘add stepmother, .
and
2. _ "~ has attended the 0
during all or part of the 1978-79 school year and during
2 the 1979-80 school year. '
3. ‘ o voluntarily enrolled their son
in.the ' ' -' Even though

Petitioner was placed voluntarily by his parents, the placement was

*

not 'a unilateral decision yby . . Rather, .
. N N,
placement was one of three ‘Plternatives suggested by the school
- district in which the reside, ‘
F-26 « 22
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L 4
8.
: N

-

S
‘

That an .individual Eduéation Program was deve]dped for the 1979-80

school year by the.' ‘ | ~ and that

Iy

,ﬁarticipated in the development " of
4- . N
TEP on or about=@ctober 24, 1979,

The IEP developed for ° on or about October 24,

.

f979 cohtaiqg an entry ‘showing that it was anticipatd that.

~

AY

Exhibit B). . ' .

The IEP was signed by and representativds of the

on or about February 6,

1980. ., »

C was cert;fied ‘as_a deaf-plind student.by
(Pétitﬁoné}'s "~ Exhibit C); Respondent . stiﬁu]aéed' that the
certif{cate wasv authentic. ’Further{ the classification of
Petitipnef was not at' issue at this hearing.’ T ™~

Weekend Fransportation for o " and .for other

studentshbf the schools was arrahged by representatives of the

) ¢ hel

These arrangéments'included
several modes of transbortation inb]qding the Utah, Transit Authority
.

buses and a carrier identified as Servi-Car,

Weekend transportation was provided between the School and one or

.. by . .
- more locations in Salt Lake City, Utah. for ' “

2

would. have weekly interaction with his parents (Petjtione;Ls~

P

.3
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10. The costs'o’f transporting Petitioner from one.or more of the
1ocat1o‘hs in Salt Lake C1ty, Utah that served as a terminus for the
buses and Petitioner's home was/absorbed by Petjtioner's parents;
except that -Petitioner's parenis were (or will be) reimbursed by the

N - L. _ ) for s1x (6) round tr1ps

~ during the school year. The 'reimb'ursement. was (or will be) made on

the bas1s of sixteen cents (16¢) per mﬂe and apphed to the
d1stance from Pet1t1oner S home to the School

- &

. . - is ﬂnot capable of _travel by public

)
.

transportation systems without supervisi'on t this point in. hi/s/

.

development.

%\”

F1nd1n1s of Fact from Respondent s Witnesses and Evidentiary Materials

e’

The Hearmg Exam1ner fmds the following facts based on the testimony

A

and evidentiary mater1a1s presented by - Respendent at the time of the

hearing. e

LT )

>

1. ) wege (or Qm be). reimbursed for

~ N - )

Petitioner's transportation at "the rate of sixteen cents (16¢)"per

. N . O .. -
mile with the rate being applied to the distance from Petitioner's"

. home to the School” 1 . Six (6) round trips were (or will
. el .

- ‘be) "paid for by the State.

~

. 2. That the State Board of Educat1on under whose aegisé‘the\

‘ P T . T operate, has a poHcy regardmg
’ . transportat1on and the re1mbursement thereof that neéds clarifi-

- cat1on (Respondent s.Exhibit A, p. 29 et seq.). . 13
3. An Ind1v1dua1 Educat1on Program *(IEP) is a ‘written document
est‘ébhshmg long and.-short term goals and/or obJecsles for- the -
) edo;:atwn» _of“a hand1capp{ed_‘ch11d. The IEP is ret]mred under Public
’ Law'_,9.4\-%’ SEducation for A11 Handicapped Childrén Act). - Public

ERIC -~ < . T e )
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: ‘ ; © Law 94-142 nequires éarticipator_y decision making on the ‘part of the

child's parents and the educational agency providing the education
and related services. The IEP is valid only when it has bee\ signed

- by the child's parents or guard1ans and appropr1ate representatives

of the educatwnal agency (VT p. 108)
4. An appropmate IEP had been deve]oped for N (;n or -

_ about October 24, 1979 but was not signed by the. -parent until

February @,\1980.

‘ 5. -Related services mean transportation and " such deve]o‘pmental,
corrective, and other support services as are required to assist a
.hand1capped child benef1t from spec1a1 educatioen (45 C.F. R 121a.13;

- . See also VT p. 109)

“ 6. Related services to be provided must be an intregal part of the IEF;

. if such services are to provided at no caost to the pare\nt (VT p. 109
\ et seq.; Saee also, C.F.R. 1‘21a.4).

13

-
o

Rl

" F-29

)
o
L




B DECISION AND ORDER

»
The hearipg.Examiner has examined and reviewed the testimony and all
evidenciary ‘materials preésented by both Petitioner and Respondent
at the time of the Due Process Hearing held in behalf of
on Thursday, June 5, 1980. - _‘ ' '
As a regtui of this examination and review, the Hearihg Examiner has
determined'thét ﬁrayer of Petitioner involves:

]

- (1) A determination of whether or not was placed at the

by the unilateral action of his

‘ -
© . v

parents and the extent to which a local education agency--the primary source

: of educat1on “for hand1capped ch1]dren in Utah--part1c1pated in the placement
“N\) dee1s1on. 4{2) A determ1nat1on regarding the frequency of the transportat1on

to be provided a student. enro]]ed in a residential fac111ty, (3) a

(4) a determ1nat1on regard1ng the cost, " f any, that Petitioner's parents

& .
should be expected to bear. . s

. Voo ,
-Decision Related to Issue Identified as (1) Above

- It is 'Hearing Examiner's finding thae\the parents of C
5 \ went to the Jordan Schoo] District at some unspecified date in September,
S 19}8. At that time . 's strengths and lim{tationg were assessed and
an@ual goals were estab]ishee by the Jordan Scpoo] District and o's
” . father, . (pgs. 1-2 of Petitioher's Exhibit A). Hearing

. Examiner alsq' finds that” a "Pafent Permission for Placement" form listed

three alternatives fogrplqcement, one of which was the " + School for the-
1 4 ‘ B

Deaf®. 0

The'Parent Permission for Placement form was not signed by Petitiener's

o

parents. .Hearing Examiner finds that - voluntary placement was made by

o . . TR 294

" ' < P )

determ1nat1on regarding the safety of the transportation being provided and.



P ' ‘ ‘
Petitioner's parents (VT p. 40._‘ et seq.). Hearing Examiner also finds that
' the placement was not a unilaterial action on the part of . 's
' parents. Rather, Petitioner's parents appropriately solicited the assistance
’of a local education. agency (Jordon School District) in making a
determination regarding the placement of their son, : . N
Had Petitioner's parents made a unilaterial decision without regard to

the adequacy of services offered by their 1local school district, the

<

placement could be construed- as -a 'pr1vate placement' of - despite
the fact that the school in which B was placéd\ (the

) is a largely state-funded and operated insiitution.. Had such been
the case, 121a.450 - 121a.460 could bear significaotly on this decision.
Hearing Examinner's finding, that the placement was voluntary but not a

unilaterial dec1s1on renders this a moot issue.

Dec1s1on and Order Related to Issue Ident1f1ed as (2) Above

' T | 1s ‘the Hearing Exammer s finding and order that prayer ‘of Petitioner

— ~

+  for weekly transportation be granted’,
kationale | .
The rationale for this finding and order is based upon the fact that the

o Individual Education Program developed by .the '

& , Y
by, and Pet1t1oner s father, » On or about October.

» + 24, 1979 clearly indicates interactfons between Petitioner and his family on .

a weekly basis was anticipated. The IEp developed on the above referenced

dat® c]ear]y spee»ifies that " 'S parents will continue us'ing

&

0ver-correct1on procedures for spec1f1c 1nappropr1ate behav1ors " And,. under

- the same subheading on the IEP identified as MHome" it states, "o 's

parents: will con&mue use of weekly notebpok to. expedite ™ conmumcatwn "

' T (Pet1t1oner s Exhibit 8, one of several pages 1dent1f1ed as "page 2").
F-31 ‘ ) -
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- While it might be argued that the :vord "Parent" was used in a generic . ‘
sense and could apply to "dormatory parent(s)" or "s%rrogate parept(s )" a;
well as the naturai parent or step- parent, the Hearing Examiner would finds
suth' an argument totally unpersuaiswe The Hearing Examiner's opinion .in

_fhis matter IS. based on the fact that na reference‘uas made to any parent .
other than the natdral parent or step-parent during the course o-f the

heaging. While employees of the o - \ -

’ ‘ H y - . ’ - -
function --as surrogate parents of chiidren under their care it s

-

/ inconceivabie that anything other than the natural parent or step-parent was
in’tended .when the October 24, 1979 IEFP for ~ : . was
P,

written.

A further rationale for this finding and order is based on the use of
the word "weekly" in the IEP developed for Petitioner on or about October 24,
1979. By definition the word ."iveek]y" means something computed or determined “
by the week; a weekly room rent, for example. And, a week by definition is a
period .of seven successive days, usually und’erstood as beginning on Sunday
and ending with Saturday It is imposs1bie for the Hearing Exammer to
imagine that any other interpretation was intendé@ or possible."
It ‘shouid be noted that ‘Respondent's witness, Dr, Ben Bruse, Compliance
Officer for P.L. 94-142 ‘for‘ the Stkate of Utah, responded in the affirmative
. . when asked if this stapement "in the IEP intendéd or suggested that weekly -

o ' contact with’ parents was anticipated in order to
;l L] . .,‘ .

" impiemeﬁnt the IEP (VT p. .125-126).

4 ~ . .
'Finaiiy,\the question at-issue revolves around the appropriateness of

¢ .
the number ofJ transportation arrangements t at should be prov1ded as :a

reiated service" for res1dentiai students. Neither the statute nor

°

| reguiations set an absolute minimum number of trips home when a chiid is. .. ‘

placed in a reSidentiai facility, It is the Hearing Examiner's- opinion that'
L7

1
t . .
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Rationale

P

students pla&ed in a res1dent1a1 facility for educat1oha1 purposes should have

transportat1on prov1ded at the beg1nn1ng of .the school term and for schedu]ed

school ho]1days, recesses and the end of the school year as a minimuma‘

However, State policy should at least permit casesfy-case determination when a
handicapped child needs more home contact, Any arb1trary 11m1tat1on not

subject to the individual education program developed for A specific

child would be inconsistent with Part B of Publi Law 94 142 as- this part

relates to. providing a free appropriate pu dc education in the 1least

A

restrictive environment

Decision and Order Related-to Issue Identified as (3) Above .

It is' the Hearing Examiner's fﬁnding and order that supervised

door-to-door transportation be provided. - o s

2 .
. b .
Convincing testimony at Hearing established that Petitioner's safety was

in Jeopardy on oPe or more occasions dur1nq the past school year wh11e be1ng

transported from the School tb downtown Salt Lake City, Utah (VT
.p. 74). Testimony established that . got off the bus while
his sister went to the back of the bus to get - | s suitcase witness

testified that she ". . grabbed a hold of his arm and he lurched away from
me and went around the .bus and r1ght 1nto the middle of Fourth South, He
would have been hit by a car 1f'the ]1ght hadn't been fed because he was out
in- the middle of the road before we caught b1m g ,

{

While it is not possible to conjecture about the reason Pet1t1oner ran
’
1nto the m1dd1e of the street, it is established by testimony that A

» a certified deaf-blind student, was being transported in a vehicle that

Laws of the' State of Utah 1978. This section

did not comply w1th Title 41, Article 13, Sejf;on 41-6- 100 10 of the Schoo]

eads, in part as follows:

. F-33 \ :
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’ \ “ ?
“ ' (1) every school bus, when operated for the
transportat1on of school pupils shall bear upon the front
and rear thereof a pldinly visible Sign containing the
words "school bus" in letters no less than eight inches
in height, which shall be removed/Or covered when the
vehiCle is not in u8e for the tramgportation of school
pupils. ‘Every school bus when erated for the o
tranSportat1on of school children shall Jbe equipped with
a]ternat1ng flashing red lightesignalsdvisible from the
+ front ‘and rear of a type to e approved and mounted as
pre-scribed. by the department .-

This language in the statute clearly suggests that vehicles may be used

for purposes other than the transportation of school pupils. Hearing Examiner

) can only conjecture what the courts might hold regarding the use of a vehicle

o

alleged ko be operating as a conven1ence to parents and not owned. and operated

\

by the schoo] for the transportat1on of . school pup1ls It seems clear,
howevier ! that a p1a1n1y,¥1s1b1e sign containing the words "school bus" is to

be displayed dur1n§ those times when a pub11c vehicle: is belng used on a

*

reqular basis, whether da11y or weekly, for the transportat1on of school

S\ pupils Uncontested test1mony at hearing estab11shed/the fact that the vehicle
. (apparently the Serw1 :Car Van),uséd fop—the tranSportat1on of Petitioner was
not equ1pped with the requ1re§\§4gwg/ir alternating flashj g’red 1ﬁghts as
required by 1aw. Uncgntested testimony e]so establ?shed that on at feest’one

- occasion Petitioner darted from ‘the, vehicle and ran into’ a .normally busy
- ALY
street where he might have been struck by 0ncom1ng traff1c if the stop 11ght

at the intersection had not been red .

« .L =
It is assumed by the Hearing Examiner that the purpose -of the alternating

flashing red light signals serves as a stop Tighth¥br traffic approaching from__—
either direction much the same .way,a stop Ight regylates traffic af a busy
intersection, - : \

4 .

) : .
<2

o

¢
O
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Hearing Eﬁaminer is aware. fof the testimony = (VT p. "87-88-96) that
transportation was arranged in behii\_of the parents and did involve the
Schoois{ In light of the_fo}]owing facts: (1) thab the Performance Auditor
states that the SchooTs—"contract“ (Bespondent's Exhibit A, p. 23) for the
transportation of day students, (2) testimony presented at hearing qndicates
that the business office of the Schoo] sold tickets for the buses (VT p. 8Y)_
(3),parents made their checks payable to the (Vngjﬁrﬁ
78), (4) the transportation specialist arranged for. a mother to Supervise the ’
loading and un]oading of the buses {VT p. 72) an} (5) an aid was Qroi/ded from

time to time when UTA buses were used for the transportati n of pupils from
the Ogden campus to a termi;us in downtown Salt Lake City, (the assertion that

* the Schools were not involved in the Eransport of children and that~thes
arrangements were done solely as a convenience to the parents is total{//,

-

unconVinCing. ; ° !

Hearing Examiner is algf question asked by Counsel for

Respondent of one of Petition®F's witnesses designed to establish that

4

. could have run into a'residenﬁia] street v " as

easily as he ran into a downtown street in Salt vLake "City- while he was

-

deboarding, from the bus (VT p. 71-72) . =This question served to confirm in the
%;6ate superViSion of Betitioner -V’

mind of the Hearing Examiner the need for ad
when being transported from éne place to any other p]ace

It must be recognized that all children tend to be unaware of the hazards. —
presented by motor vehicles and that even those children who‘are advanced for
their: chronoiogicai ages are easily distracted and egometimes forget the

eminent, dingers ‘of motor vehicles. .It is a!] the more important, therefore,
to reco nize that handicapped dhi]drén especially deaf- b]ind children, are
’,partfi;ft:;y susceptible to such hazards. . LT o
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Finally, Hearirg Examiner is well aware of Respondent's Exhibit A wherein

h 4

the use of public tran§portqtion is advocated by the Performance Auditor for

students of both Schools "who are capable" (Emphasis added) of being trans-

ported to and from school by %ch conveyance. Hearing Examiner applauds this

recommendation for students "who are capable's Such students should be taught
P .

to usq'puﬁ?ig,transportation systems.as a part of their mobility training .and

. to assist them in becoming as independent as possible. Absent testimony that

Exhibit A). | -

Petitioner has reached a point in his development making him capable of using
puU]iE transportation systems, Hearing Examiner - finds that ~supervi;ed
transportatfbn must Besproviqea at the present time.
Hearing Examin%: is also aware of the absence of any goals or-objeétives
raggrding mobility in the October 24, 1979, IEP™ developed for Pétitioner.
n * . :

Absent any evidence or testfmony that Petitioner is or is not in need of such
\

training, Hearing Examiner must rely on the evidence that

*

is ai.certified deaf-blind student, %unctioﬁing at minimum levels of

-
S

N

development for his age and, therefore, in need of supervision whenever he is -

'in an unfamiliar environment .(Petitioner's Exhibit B; See also Petitioner's

¥
4 .
Decision and Order Related to Issue Identified as (4) Above

It is the Hearing Examiner's finding and order that transportation be

-

provided at no cost to the parents.

Rat ionale -

Héaring Examiner, relying on ‘45 C)F,R.'l?}a.4 wherein a free appropriate

public educationsis defined, O(dersithat transportation for ¢
be provided at no cost fo the parents. . \

The definition referenced above states:
» N

.. ..special education and ‘related services.” . . f{a)
are provided at public expense under public supervision

and, direction and without” charge. (b) Meets the
/ standards of the State education agenc incluqing the
. requirements of this part, (c) includes "preschool, :Y
{ ) .
- F-36 ) 4 .
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elementary school, or secondary school education in
the State involved, and (d) Are provided in conformity
with an 1nd1v1dua11zed education program which meets the
requirements under 121a.340-121a.349. Subpart C. (20
U.S.C. 1401(18)).

N

“Summary of Findings ang$0rders

The Hearing Examiner finds in favor of Petitioner on each of the matters

at _issue and grants petitioner's prayer that ) ) shall

- ) 4

receive free, door-to-dogr, supervised transportation on a -weekly ‘basis in

accordance with the Individual Education Program developed by the

and Petitioner's father, s

» ) [N

on or about October,24,4979.

It is nofed that this order is not retroactive. Because of Petitioner's

agreement to postponments of the Due Process Hearing pending profongedg

.

negotiotions with Respondent, any expenses incurred during "this time rests

L

@

with‘Pgtgtionere ®

~

Further, it is the Hearing ’'Examiner's order that  the parents of"
Petitioper, shall respond as any normal parent to'having children at home

%
regularly or on a l1m1 d weekend bas1s * That is, transportation prov1ded on

a weekly Uas1s is not to be construed as transportation “on demand".
\;,//. - will be transported from the ) ' ’ Co.
weekT' dur1ng the school year and his parents,

w111 be expected to afcomodate the needs of Petitioner "as other parents‘

accOnodate the needs of their ch11dren .

Pet1t1oner S prayer in th1s matter did not 1nc1ude a request for relief

from a specrf1c type or types of transportat1on current]y §FBVTﬁéd or to be

prov1ded under this order.” Neithér did Petitioner®s Prayer see Judgment

regarding the genergl or specific qua]1f1cat1ons of. those who supervise the.
transportation to be pr9v1ded. >

-




-

It is not within the purQiew of the Hearing Examiner, therefore,,to’rule
on these matters. fF is within the burview of the Hearing Examiner, hoquer,
to advise. the ’Staée Superintendent of Public fnstruction of the need to
establish poTicy regarding these matters (if_such policies do not now ex{st)

and to recommend that the State Board of Education act with all prudent haste

N . -
— -

in establishing such policies. ) X
, i | .
By copy of this decision the State Superintendegg of Public Inftruction
. . " ¢ J
shall be so advised. e 0 .

This decision and order §h$]] bé binding on all pargigs 1o this hearing
and shall be.impleménted without delay. o
Either party involved in this matter may®appeal this‘deci§ion to the
State Board of fducation for administraiive review. Either parﬁy.invo]ved in
. , .y

this ".matter may further appeal this decision to a court of appropriate’
. &

A S LN

jurisdigtian. * : o
r . R & .
-
L " n
Hearing Examiner )
Dated this 18th day of .
June, 1980. ‘ Voo
& .
1 °
- ' v {) /
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WRITING THE DECISLEN
' ' _Decision writing is a unidWy specific, and difficult task for most
- * non- ]awyers The Yanguage of the law 1s frequently unfami]iar and the use of
litigation that has come down from the courts in helping establish precedent .
'ts based on specific (indiyidual} cases and may or may -not parallel.the spe-
cific case of concern to the Rearing officer. Precedent in the law {s estab—

lished through landma}k cases such as PARE 1 Mi]ls,z and Lebank y. Spears. 3

These cases were class action matters and involved broad categories of handi- ‘
.capped chi]dren and hinged on constitutional as we]l as statutory rights
.Other cases involving a sinble dindividual have lesser impact in establishing
precedent in the law. _ ‘ \ -t
-Cases 1nvoly1n§ a single 1adiv1dua1 hinge on the specific fatts that may
be unique to that particular case and, therefore, should be used with caution
when applying the ‘case to one before the due process hearing tribunal. In
' nearly every 1nstance inductive 'reason-ingn(reasoning that depends upon thinking _
T from the specific to the general) is required when applying an indiyidual case ¥
to broader legal issues. _ h
.One technique that may prove helpful to the due p;ecess hearing officer
is to look at sim1]ar casés and chart the fact of each case together with the
~facts of the case to be decided. The chart could Took something like the ‘one
below. ] ‘ X ‘
Case A - ;Case°B Case C Case D : *
FACTS: Age oftchi]df Age ?f'chTIH - etey My case: Age of.qhild ’
éﬁagﬁsi- Handicapping * Handieapping © etcs -Handiqapping condition ‘
,ous and | condition condition -
Yy :gg::?’ Evaluation : ' Evaiuation . ..etd. .gvaluation}Nondiscriminatory
. . mon?) Placement | Placement % .etcf ) ppropriate platement .
'a . i Expert Expert S .etc.~- Facts: estabHshed by the
. : testimony . testimony - "obvious, stipulation, h

and/or expert testimony.

G=1-
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When cases can be grouped to provide many gimilarities, a generalization
\\\,{ may be drawn.“This is the usual method of bui]dfng a body of case law
’ ‘from highly fndividua]ized cases containing unigue facts. [pe model : |
suggested above will, of course, have many differenf entries in each T .
V> - - column. There may al%o be many similarities. This is the point 5£ which
jud1c1ary descretion (rearing officer) judgment and skill are required.' - )
Remember, there is no substitute for common sense. In the Willowbrook
deinstitutionalization decisiony the court failed to consider that children
with highly contagious hepatitis B were to be placed in an environment
" With meny other children who were susceptible if exposed t3 the disease.
As a result, many of the érildren from the Willowbrook School were
necessarily returned to a residentie] environment where they could be
treated and other chi]drep would not be exposed te the disease. While
this is an unusual circumstance, the hearing officer;is ye]] advised
L to becofne as familiar with as many of the facts in a particular case as .

poss1b1e before:making hj5/her decisdion. Hearing gqfficers will not -

be called upon to make decisions and 1ssue orders in class action matters.
Their decisions may, however, carry considerable weight.with residents

within a school district aﬁd/fbroéder com‘nunity, e.g., the deaf community, . '
the associations for the mentallykretarded, etc.

In writing yoq\ decisions,, remember to write to the po1nt . Wr1te in

\j ' .
good, clear English. Don't overwrite! One of the most frequent m1stakes

. among those who are not comp]ete]y familiar with a specific discipline

»

i . (the law) is to.overwrite. Be preciéé, be clear, be brief.

See Appendix F for some examples of decisions written by experienced .

- ‘\ ¢
hearing officers. .

L %
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PRE-HEARING CONFERENCE




‘ ! Pre-Hearing Conference ‘ ..

-
-
. ,
g ] -
. .

Experienced due process hearing officers strongly reconhend a

[ 4

pre-hearing conference. The purpose of the conference jsrto clarify

procedural matters and to specify the issues that will be heard. The

hear1ng off1cer should not discuss tke merits of the case. The hear1ng
)f’(—’\ off1cer should not become involved in attemoﬁs to mediate d1fferenceS\‘

between petitioner and respondent. The hearing officer should not offer

advice to either party: The pre-hearing conference must be held in the’
presence of the principle parties'concerned. Discussion with eltner
party separateI& could result in an e§ parte Jof one\Part; on one'side)
relationship. . \ |

In conducting a pre-hearing.conference; the hearing officer may ‘

. . want to have.a verbatim‘recording of the proceedings. Mt the absence

o © .of a verbatim record1ng, the hear1ng officer must ke;p extens1ve, complete,

and accurate notes in order to provide a record and to avo1q any subsequent

misunderstanding.
Immediately after the pre-hearing conferenéeg the hearingfoffiser“

. $hould make the. conference a-matter of record by writing all parties

- concerned. The written record should contain: (1) Ctdr?fication on'any : .
procedural points that may have been-discussed, and (2) A specific statenent
of the 1ssues to be resolved at, the hear1ng While.the time, p]ace, and Q
other phyS1ca1 arrangements for the hear1ng should have been,settled prior
to the pre- hear1ng’conference, the hear1ng off1cer is well adv1sed to

’ | restate these deta11s in the correspondence to a]l parties concerned.

" If the 1ssues to be resolved are b1tter1y contested by the part1es ‘ " T -

‘ 1n'vo1ved, the hearing officer may want, to issue a pre-hearing order. A

sample of a pre-hearing order is found below.

A S

» H 1 3"’
l 2
O 1} ')7




L 1 X
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HEARING OFFICER - )
‘Logan, Utah 84321 ’
~ v
IN THE GRANITE SCHOOL DISTRICT
‘ SALT LAKE COUNTY, STATE OF UTAH

~ » }‘é \
I, by and through his N i % ) Q( "

parents,

and Counsel of Record MR. JOHN E.B.

MYERS ] .
PETITIONERS | L HEARING EXAMINER'S

: V-, : PRE-HEARING ORDER

GRANITE 'SCHOOL DISTRICT, Counsel of ,

Record, MR. BYRON FISHER N ,
RESPONDENT - s ’

* -

4

On Wednesday, 29 Aprtl 1981 Hearing Examiner held a'pre-hehring conference

' & -

with counsel of record for Petitioner and Respondent The Tetter from Counsel
of Record for Pet1t1oner, MR. JOHN E.B. MYERS, under the date of 24 Apr1]‘ij

1981 art1cu]at1ng the 1ssues which he proposed for the forthcoming hear1ng
on 7 May, 1981, served as an agenda for the pre- hear1ng conference. A copy
of the letter containing Hearing Examiner's peneil notation made during the

.

pre-hearing conference will pe entered for benefit of tne record at the forth-
coming hearing” ‘ ) ,

As a result of the pre-nearing conference, Heéring Examiner ruled that
the fo]]oning issues, and no others, wi}] be heard at the hearind scheduled

for 7 May , 1981. The issues to be heard are:
. . . - .
1. ‘Have circumstances surrounding the placement gf subject
R _ changed sufficiently to justify a modification .

or change in Hearing Examiner's Decision and Order of 5 January,

. | .
19817 223
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' "Hearind Examiner’s Pre-Hearing Order .
T.In Re: o
Page 2 of 6 pages ' §

® .

2. Is the appropriate educational p]acemeni of subject, ) \

C , a year round, twenty-four hour Eesidentig1 p]aéementg

3. HWould removal of subject, ) Iy frow his puthorized

temporary placement at the - iSchoel be

e & -

~ ! injurious to him? n

*

Hearing;Examiner“s rationalé for dismissal of issues proposed by
Petitioner's Counsel of Record under the Date of 24 April, 1981. '

Issue-identified as 1 in document referenced above:"
P, \ o
' Respondent's Counsel of Record indicated a wjllingness

e \, was physically .
present at the < iSchoo];en¢24 March, 4
* [N .

®

to stipulate ‘that -subject,

/ : o ‘
19@1 when . . Isefvedtheir 94-142 complaint ,
- . ) » - | . v

\ .
on the Granite School District.

' . Issue identifigd as 2 in~document referenced above: .
o . ~ ‘
o Subject "7 'was and is at the - ]
- ’ t . . ' {
‘ : . 'School by prior ag#éement between -
, t ven -

and-the Granite School District. - present s
educatiowal placementgys approved by Hearing Exan]inér
as a temporary placement pending the a;aiJability of

v "beds and space” at the ) " “Treatment .
and Education Center . (See corneébondence betwgsn |
‘ Joyce C. Barnes, Diréctor of Special Education, and Hearing

L}

Examiner under the dates of 28 Janu@ry, 1981 and 4. february,

-

.. 1981 respectively. Both documenf§ will be ent%red as ekhiths

-

' for'bengfit of the record by Hearing.Exéminer ;ffthq forth-

v . '

‘ coming hedwing.) . | . i
. *




Hearing Exam1ner s Pre- Hear1ng Order
" In Re: Y
Page 3 of 6 pages

Issue identified as 3 jn document refereﬁced'abover
Suﬁjecf'§,". . .educational placement within the meaning of, '
the Education for All ﬁandicapped Children Act from and after
his first enrollment atl ' o School. . . " has a
clearly estab]iehed history and is traceable in the verbatim _
transcr;pt of the heerﬁng held on 15;15 b?ceﬁbe?, 1980 and sub-.
sequent documents, aHl of which will bé entered for benmefit
of the record atxthe forthcoming hearing.
Issue 1dent1f1ed as 4 in document referenced above: \\
Hearing Exam1ner has ruled that th1s issue shall be heard
at the forthcom1ng hearing.q oo. b

‘e

Issue identified as 5 in document referenced above: ..

v

_15‘;Ihg_ggfifion of whether or not the Granite Schoo) District -

*has a twenty-four hour residential plgceq;nt that is appro-

pri to. .needs is clearly evident in Hearing
+ - Y . : ‘/

» Examiner's Décision and Order, of 5 January, 1981 by -ordering

*placement at ..or simj1af'resideqtia1'faci]ity. —
- +

T the question is intended te esiab‘ikh that .& twenty-four

hour resideptial fac111t¥ is ava11ab1e and’ operat1ng under
. {ow -
-, the direct aeg1s of the Gran1te School’ D1str1ct the answe

is in the. né%at1ve However, the Education for A]] Handi- "

’

capped Children-Act and the ru]es and regu]at1ons promo]guted

.« thereunder c]ear]y establish that if the 1oca1 educat1on

¢

agency doés not have appropriate educat1oaa1 programr and/or.

fac111t1es available it is ob11gate to contract for®

appropriate educational programs aﬁd‘re1axeq serviges in the

PR > .,

least restrictive environment. Resbondent,'Granite'ﬁchool
~ N -/

S N
g &'t
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.. "7 . In Re: ! ' - -
- , - Page 4 of 6 pages : - ",

* <
o

h »

District,[has made every efforp to carry out this;mandate
andbhas established a c]earnand conv%ncinq histo?y of this
~effort-in the case of subject, * -~ - . (See Hearing
~" Examiner's Decision and Order of 5 January, 1981 329/68?nes-‘ -
pondence between Granite School District and Hearing E*déiner
referenced under Issue” identified as 3 above )

v e

- Issue identified as 6 Ln document refere,ﬁed abover .

P S .
See Hearing Examiner's Dec1s1on and Order of'5 January, ’ ct
) ' : R
1981 indicating that ! should nof‘ge placed in a // N
- . _ . C

clased institution. Hearing Examiner views the

- . . - . . N

'School as more restyictive than or other residen-"\
* A

tial facilities where the'public schools are used for educa-

tional purposes.

Issue identified as-# in document referenced above:

Hear1ng Examiner views this 1ssue as a repetition of issue 4,

Hearing Ex m1ner has, thegefore, combined issues 4 and 7 and ru)ed
< r'Ed

that /this issue shall be heard af the forthcom1ng hearing.
]

Issue identified&as 8 in document ref renced -above:,

— »

Hearing Exam1ner has 1nstructed Counsel of Record for both

e
-

Petitioner and Respondent to issue Memoranda of Law regard1ng

this issue. There is no need to put on evidence of hear -
] . }

testimony related to this igSue since.Hearing Exampiner has

previously ordered.;h{} subgdct, .. , shall be
T t ~. ! N\ '
placed.in a twenty-four hour residential fatility at no cost

to subject or his parents. Memoranda of Lav are now re- .

quested in light of case law dnd rulings.that have come down
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Hearing Examiner's Pre-Hearing Order N - ,', .

- . In Re; v
Page 5 of 6 pages A o
' ; 1} o ’
. ‘ -. '
at a decision and order related to this issuec set for hearing . ‘

on 7 May, 1981. Counse! for both Petitioner and Respondent

E]

shall submit Memoranda of Law on this issuc wfth1n ten (10)

.

' working days subsequent to thc forthcom1ng hear1ng

7 - Issue identified”s‘9 in documént refercnced above:
© { ,
- Hearing Examiner is of the opinion that duc to the t1me

-

. betwegn subJect S current p]acement at thg :
. School and the original Decision a rder of 5
. January(L?Sl,~the‘mattbr‘is wopthy of consideration at’ . .
the forthcoming hearing.

. N 7 . :
. Hearing Examiner enunciated at the pre-hearing conference that he had

,no *inclination to change or modify Ris order issued under the date of 5 January,

> 1981 wifhogt amzl9vreasdn.* Further, Hearing Examiner_has determined that this

.. A < N . - . .
o ty < el . - 8 , -

s 7oA %not‘aﬁnew hearingt Rather Jt is an ‘extension of the hearing held 15-16 :

Decemhe t981 whep v1ewed as an extens1on, Hear1ng Examiner is of the op1n1on

Q _p ,;v;_ a"’a
that Pet tLoner ha* assumeg\a substant1a1 burden of proof and must put on evidence
’5 [] > <

a
and test mony.to°estaﬁﬁrsh %he need and justification for Hearing Examiner

to amend or.otherw1selchange, his Decision and Order of 5 Janaury, 1981 which
_was unanimously u;;erq by a State level review pan014thereby exhausting the o
/<£;f i adm1n1strat1ve remed1es aua1lab1e under the Edycation for A1l Handicapped Children
- Azt‘mak1ng it poss1b]e for Petitiongr to carry the matter d1rect1y to a court ’

of appropr1ate Jur1sd\ctﬁﬁﬁ“" As noted in Hearing Exam1ner S response to Pet1t1oner s

Motior for D1squa11f1catron on,23 Apr1], 1981, "Heaéﬁng Exam1ner S agreement

! -,

to heéar the matter now Qend1ng comes solély as a result of Respondent's request .

- that a hearing be held thereby suggesting 3ust1f1Cat10n that new evidence and
- I N . *

~ new testimony are (now). appropr1ate ) AN ‘

I 4

: It should be noted- that Hear1ng Examiner w1Ll ensure entry for benefit
. 9 ’

of the Record Pet1t1oner s Motion for D1sQua11f1cat1on as we]l as Hoar1ng Examiner's

. PN .
Response. fi-6 -123 )




In Re: :
Page 6 of 6 pages Z‘_

» i

« "
.t~ .
_ “Heafing Examiner will also enter fgr beriefit of the Record the ¥erbatim

transcript—of the—hearing held 15-16 December, 1980 together with all evidentiary'

materials contafned therein.

\

ORDERED this 30th Day of April, 1981

s

HCARING EXAMINER
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-JURISDICFION OF DUE PROCESS HEARING OFFICERS

Hearing officers always face the problems of knowing those issues
over which they have jurisdiction. Is it -'within the ﬁurisdiction of a
due process hearing officer to award damages? “If-in the course of

conducting a due process hearing he/she comes upon issues that have not

been spec1f1ed in a petitioner's prayer ‘can he rule on these 1ssues? \\‘J/

-

Can a due process hearing officer use the hear1ng as a platform to enab]e )
a schoo] district to accomplish- some needed reform to benefit handicapped

ch11dren? Remember1ng that P.L. 94 142 is designed not only to guarahtee

N

/
“a fkee appropr1ate pub11c educat1on nond1scrnm1natory'eva1uat1on,

-

procedural due process and parental part1c1patory decision’ mak1ng

~

but also as a vehicle for the schools to ensure that handicapped students

“

t law on the subject {s found.in the 1andmark'precedent 3
’ 3.

“are the7limit}y of the hearing officer? ) o~ .-
ett;>g *

s PARC, . Mi]]s,2 and. LeBariks v. Spears.® ~Other Jitigation,

’wh1le 1imi tad by the facts 1nvo]ved in a part1cu1ar case, also shed some
light on the quest1on of jurisdiction. " Loughran v. Flanders (See at

3 EHLR 551:161 et seq ) held that alleged cause for.- monetary damages
would be contrary to both-the h1story and the purpose of" the Educat1on
for Al Hand1capped Children Act of 1975 and ifs statutory prédecessors

- One of the-funct1ons of the Act inter alia .is to prov1de parents/
guard1ans of a hand1capped ch11d ‘the opportunity to part1c1pate in the
educationa] decisjon making process. A guarantee of this right of
participatory decisiorrgpking regarddng a handitapped child is the impartial
due process hearing whereby a parent/guarédan may cha]ienge: (1) the
“identification, (2) the*evaluation, and/or (3)‘the placement of a
. ST 2y
' VA . !

) . . i -~
. * .
o

@

*
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3

handicapped child (20 U.S;C.§}415)L %pecifica]!y"after a compldint
regaroinota chi]d's identification,‘évaluation or placement is madey the
sta ust provide the parent/guardian with an 1mpart1a] due process
hear1ng on these issues (20 U.S.C. §1415(e)(2) This is a 11m1ted grant
of jurisdiction, however, since it author1zes rev1eh only of claims
alleging (1) errors in the identification, (2) errors in the eva]uation, -
(3) ‘errors in the p]acemeht, (4) denial of ;:: Act's numerous 5rocedura]
safeguards (2()\LS.€.§1415(e)(27}“see also Stuart v. Nappi, F. Supp. 1235
D." Conn. 1é;78). .
€ The legielatiVe history of P.L. 94-142 and its statutory predecessors
-share a common ‘trait; namely, ". . . each is devo1d of even the s]1ghtest
suggestion that Congress intended for it to serve as a veh1c1e through
which to 1n1t1ate a pr1vate‘kause of action for damages" (Loughran v. *
F]anders, see at EHLR 551:163). ' . ) .
Absent specific authority in-a State s Annual Program Piann for

e

implementation of Part B of "the Act or ru]es and regulations promo]gated -

- under state statutes that grants a hearing officer jurisdiction beyond

- that conveyed in 20 U.S.C.81415 to rule.on issues other than those néted

above wou]d clearly breach the Jur1§d1ct1on granted a due process. hearing

' . //

off1cer. . ’ -
If a hearing officer comes upon issues that have not been specified

in petitioner' ' ile on sugh issues is c]ear]yfbeyono the
; . c 2

« * . [

,scope of the shoqu be'avoi&ed Even though theLfohool

adm1n1strator may privately desire assastance in so]v1ng a specific
problem, enabl}ng him/her to better prov1de for the hand1capped-19

dec1s1on on issues not speC1f1ed in pet1t1oner s prayer. not only v1o]ates

his/hér authority byt.ln a]l probability w11]}1nfr1nge upon the .prerogatives

of -the school board.

. A
~ - 16
’
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State Board of Education provide a remedy.

¥

*inexpPerienced. \ ) .

S

One method of resolving the use of the due process hearing as an
enabling procedure while at the same time protecting the 1ntegr1ty of
the heéaring &fficer may be found in one of the samp]e decisions in
Appendix 'F. Reference is made to a case an01v1ng a deaf-blind child
who sought weekly transportation from his home‘to a state operated v
residentia1 school. While petitioner was concerned abodt transportation

t >

without cost to parents, the school's administrator was pr1vate1y concerned

about the safety of the transportation being provided on a contract

‘basis wiiﬂ a private operator. In th1s casé petitioner's prayer was

grafted based on the evidence and test1mony presented The ch11d,s

-IEP called for weekly visits to his home. The matter of safety of the

services provided on a contract basis'was c]early brought out during

“tie course of the hearing. The hearing officer discussed this issue

in his findings but did not mike a decision 'or issue an order.on this issue.

Rather, he.called. it to‘the,attention of tne State Bgand of Education,..

under whose aegis the‘schdol operated, and strongly suggested that the

v
.

& ' . . . ,
Hearing officers are admonished, however, to use this teghn1que

with caution. It is a two-edged sword, that shoald not be unsheathed by the

»

- A ]

- While answers to the questions proposed at' the beginning of this

: . ‘ . 14
discussion are provided above, the reader is remindéd that these questions
are only-illustrative. There is no substitute for good judbment, experience,'

and an abundant exercise of ‘caution. !




V2.
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~
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PARC v. Commonwea]th 334 F. Supp. 1257 (E.D. Pa. 1971) and 343
F. Supp. 279,282 (E.D. Pa. 1972).

Mills v. Board of Educ. of Dist. of Columbia, 348 F. Supp.
866, 871, 875, (D.D.C. 1972).

LeBanks v. Spears, 60 F.R.D. 135 (E.D. La. 1973).
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- Challerfges to Impartiality of Hearina Officer

In' Chapter 4 (D) 4 the problem.of Q@Hen_’gesm'@ the impartiality
(or other qualifications) of the hearing officer are discusséd briefly,
While it is possible that a challenge might be made on the basis of .
the hearing officers qualifications, this is unlikely given the safe-
guards and the hearing officer qualifications set forth in Colorado's
Plan. ) :

N ®

The problem of impartiality may be another matter. Hearing:

officers have disqualified themselves on the basis of a personal friend-

ship with the district's special education director durinp college years.
Others have disqualified themselves because of their close working .
relationships with another district in the same area of the state. Some
have disqualified themselves on the basis of their bias toward a school's
program. There are any number of reasons why a hearing/officer might )
elect. to disqualify him/herself. - . KE _ vt

The ducatioh for All Handicapped Children Act requires that
due process .hearing officers must be impartial (20 U.S.C. & 1415;
34 CFR, §300.507). If the due process hearing were a "court" procedure
rather than an "quasi-legal" process designed to insure full partici-
patory decision making of the parent{s) of a handicapped child} the
Rules of Civil Procedure, State Supreme Court cases,,or the Code of
Judicial Conduct might apply. However, there are no‘ru]es concerning
disqualification which pertain where the impartiality of ‘a hearing
officer has been questioned. c . -

)

,  While the Rules of Civil P%%Eedure, Rate Supreme Court cases or
the Code of Judicial Conduct might provide some guidance to a-hearing
officer called upon to' make a decision regarding his/her jmparfiality, .
honesty and good judgment are the only guidelines that can, be offered
at the present time. : )

When a-formal motion has been filed with a hearing officer seeking
his/her disqualification, it is important to remember that a response is
required and both the motion for disqualification and the hearing offiger's ¢
response must be made a matter of record. If a proposed hearing officer
elects not to hear the tase at the outset and prior to the hearing itself,
there is/no issue.. If a proposed hearing officer accepts the case and a
'motion for disqualification is filed after that time, the hearing officer

must insure a complete and accurate record of both the motion and his/her
response to it. :

A formal mbtipn for disqualification of a hearing officer and the
hearing officer's response is found ‘on the following pages. L




Mres.

John E.B. Myers

LEGAL CENTER FOR THE HANDICAPPED
Attorneys for Petitioners

455 East 400 South, Suite 300

' Salt Lake City, Utah 84111

& Al

Telephone: (801) 363-1347 )
IN THE GRANTTE SCHOOL DISTRICT
© SALT LAKE COWNTY, STATE OF ULAH
', and y ' :
on behalf of MOTION FOR DISQUALIFICATION
their son, , OF HEARING ‘OFFICER
- Petiti_oneré,
s . )
GraNEFESSCHOOL DISTRICT,
' ’ Réspcndent,

" * COME NOW the Petitioners, by and through their attorney undersigned,

and move the Hearing Officer to disqualify himself frcm sitting as 'Hearing
Officer in the. forthcoming due process hearing to be held on behalf of the

minor child,

\

This motion is supported by-a Memorandum of
Points and Authorities aid by the affidavits of Dr. -

" and

* DATED this W\ . dayof&» s\ , 1981, |

Respectfully submitted,

J-2

"LEGAL CENTER FOR THE HANDICAPPED

- AtSorney for Pety

.B. Myers

[

2.31
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January , 1981. '

John E.B. Myers

LEGAL CENTER FOR THE HANDICAPPED
Attorneys for Petitioners .
455 East 400 South, Suite 300

, Salt Lake City, U::ah 84111 °
Telephone (801) 363-1347

IN THE . SCHOOL DISTRICT
SALT LAKE- COUNTY, STATE OF UTAH

,* and
»» on behalf of
their son; , . . . -

Petitioners, MEMORANDUM OF POINTS AND
: . AUTHORITTES

Vs
SCHOOL DISTRICI‘
Respondent:

ﬂ y
* N

Dumng the month of December, 1980, a due process hearing on

behalf of t:he minor child, , was held in tHe Granite School

District. The yearing'officer'ms 7 The hearing was held

')

on December , 1980, and t:he Hearing Offlcer s declsmn was dat:ed
. { .

4,

In the four mont:hs whlch have elapsed since the December, 1980

hearmg, a great: deal has occurred < In particular, the part:les have reached
an impass coricerning the educat:10na1 placement: of o Because that
impass could not:) be.resolved informally, a due process ;lea.i'i‘ing has been re-
quested by Dr. and Mrs. . ‘By letter: dated April 3, 1981,

District requested that ) serve as Hearing Officer for the

" forthcoming hearing. .




*r Dut

-

ok —

<

. (28 U.s.C. 5455.)

" stated that 1'

The United, Std}es has adopted Canon 3 as the standard by
which to determing whether a federal judge should’ d1squa11fy h1mse1f
In interpreting the federal rule the Tenth C1reu1t
Court\of Appeals, thé/;ederal appeals cpurt w1th Jur1sd1ct1on over

Utah, ated tha 8 ’ ¥
stated that . o 'Y
o . 28 U.S.C. 8455 provides that a ¥~ " *
. judge should disqualify himself o
in any proceeding in which his . .
impartiality "might reasonably
. be questioned." Hence, appear- L
< ance of impartiality is virtually
as important as the fact of . e
impartiality. (Webbe v. McGhie . . =
Land Title Co., 549 F.2d 1358, )
1361 (10th Cir. 1977).

In Rice v..McKenzie, 581 Fr2d1114, 1116 (4th Cir. 4978), the Court

‘ . C
The question is not whether the . >
judge is impartial in fact. It .
" is simply whether another, not
know1ng whether or not the judge
. . is acfually impartial, might “
e reasonably question his imparti-
ality on the basis of all the _
circumstances . . . . [IIf
there is a reasonable factual -
basis for doubting thé judge's
impartiality, he should disqualify
*himself and let another judge J
preside over the case. (emphasis
1s original.) .-

s

The forego1ng authorities prov1de amp]e support for Petitioners

Motion to Disqualify. While it may well be the case that is
in fact'impartial and unbiased, his deep involvement in the former
due process hearing and the content of his Decision and Order raise at

least-"a reasonable factual basis for doubting the [Hearing Officer's]

jmpartiality." That being the case, he should disqualify himself.
~Jed
259




-

While the -rule ma& not be applicable <in the strict sense.
of the wbrd to present proceeding, it clearly illustrates the policy
of the lawzin Utah. The affﬁdav%ts filed wifh the Motion For \
Dishuafification expressly state thé belief that. .has‘a
bias .agains‘t,the’a . personally and about tt;e appropriate ‘ouﬁcome_
of the proceeding. That being so, it§is appropriate for hiﬁ'to‘
;disqualify himself as.thz Hearing pfficer., : _ ! ‘.
Further Support for this‘érgument may be found in a Utah

-

s’ -
Supreme Court case interpreting Rule 63. InvAndersop v. Anderson,

. 368 P.2d 264, 265 (Utah 1962), the Court stated
‘ " If the rule-means anything /at all,
' it means what is plainly stated to
the effect that the judge against -
- whom the‘affidavit pf bias and
prejudiée-[is filed] thereafter
f

cannot proceed to hear the issub
himself.” Our only conclusion is
.- that any order‘of Jjudgment based

' on evidence thereafter taken by .
) him.would be ineffective against -
: the affiant. . v

B N - ) . »’
¢ In sum, the policy of .Utah law militates in favor of the.

" determination that .  should disqualify himself, -
- X The American Bar Association.Code oftJudicial Conduct governs
s the conduct of Jjudges throughout }he United States. Canop 3,C. states:

(1) A judge should disqualify himself
in a proceeding in which his imparti-
ality might reasonably be questioned,
including but not Timited to instances
where:
- ) (a) he has a personal bias or
" prejudice concerning a party,
or personal knowledge of
< . disputed evidentiary facts
' , concerning the proceeding.
X (emphasis added)

Q




. not-is not the issue The 1mportant cons1derat1on is that Le has come

At page 10 it is ‘stated:

Continued residence in the home
of his parents, Dr. and Mrs.

, would be detrimental to
providing a free appropriate hd
education in the least reStrictive

- environment consistent with
Subject's educational needs.

. Based upon written Decision, Petitioners argue
that it would be impossib]g for him to be impartial when listening to

and”evaluating their testimony. His express opinion that they have

“contributed significantly"'td their son's hanhicap speaks plainly of
9

his opinions 6f Dr. and Mrs. Nhe;her his op1n1on be correct or.

®

to certa1n conc]uSﬂons which would as a matter of course color h1s

. decision- mak1ng if he were to sit as Hearing 0ff1cer a;,the forthcom1ng

|
hearing. . . .
The Education for A1l Hgndicapped Chi]drén Act required that

due process hearing officers must be impartial. (20 U.S.C.,§141§;

| 45 C.F.R. §5121a.506, 121a.507. ) In the event a proposed hearing°offjcer

\
is not 1mpart1g], vo1untary d1squa]1f1cat1on is in order. While there

are no ru]es concern1ng dlsqua11f1cat1on wh1ch pertain spec1f1ca1]y to
the instant case, principles evolved in the courts are 1nstruct1ve
Rule 63(b) of the Utah Rules of Civil Procedure stqtes:

“Whenever a party to any action or /
$ proceeding, civil or criminal, or
. his attorney shall make and file
an affidavit that the judge before
whom such action or proceeding is,
to be tried or heard has a bias
or prejudice, either against such
. party or his attorney or in favor
N of any opposite party to the suit,
such judge shall proceed no further
therein, except to call in another
judge to hear and determine the
matter.

-

J-6
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The issdes for dec1sion at the upcoming hearing have not
yet been c]arified with f1na11ty Suffice it to say, for purposes of
this argument, that the hearing will not be a continuation or extension
of the prior-hearing. While much of the same ground\biil of necessity
be covered, many of the 1ssues will be drfferea; For exahp]e, new
evidence will be adduced doncerning 's c11n1ca1 ‘and academic

{

progress since the prior hearing. Further ev1dence will be presented

regarding the differences between s Schoo] and other potentJal

N

educational p]acements;i Tmportantly; Petitioners intend to put on

efidence which will expiore some of the ground covered during the prior

hear1ng This must be done ‘in order to reach a proper dé%]SiOh concernlng
's placement. . ST

.V - « / .
In order for the Hearing Officer at the forthcoming hearing

"to render a fair and impartial decision, it is absolutely necessary that
he or she approach the case nithoutathe bﬂrden of preconceivad opinions”
about the~issues or the parties. Petitioners respectfully submit that’
(proposed hear1ng offjcer) has such opinions regarding both the issues
and the parties. (See attached affidavits.)

“A. The Issues.f;"; _ ’ . ¢ .

+ 1
¥ <

lHaving listened t6 a great deal of.evidence relating to
issyes which will be in some instances very similar or 1dentica] to
those d1scussed at the upcoming hearing, it will not be possibie for
0' to approach the evidence with* an open and neutra] mind.
This is no d1sparagement of his 1ntegr1ty, but rather an observation
" of human nature. Having heard the exidence before him, he reached
a decision which he reduced to a written Decjsion and Order. He has

.

decided that is not an appropriate placement, and that‘
4

-
s
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) or a similar setting is. Since the issue of placement will lie

at<the very heart of the hearing and since decided- that

°®

issue at the prior hearing, it will not Be possible for him to approach
the ugsgying hearing with the neutrality required of an 1mﬁhrt1a1
Hearing bfficer.. Even if hg were able to overcome his prio} opinions
and determinations to his personal satisfaction, his acting as Hearing
Officer would carry with it at ]east'the appedarance of pértia]ity.
At the very least, his impdrtiality might reasonably be questioned.

B. Thé Parties. )

Without intending the least disrespect for " ,
Petitioners suggest that!he has formed certain opinions regarding
%heir parenting abilities and the home enJ%ronment which ;hey provide '’

for . These opinions are reflect in his Decision. At page 4. it
. - A
is stated: _
Hearing Examiner finds that the |,
stressful relationship that éxists
between pagehts and childA
contributed significantfy to
subject's handicapping conditions.
Hearing .Examiner also finds that
the lack of consistency in
discipline imposed, family "rules",
and ‘migid stardards and expectations
on the part of the parents all.
contribute to his present prob]ems\

At page 5 it is stated:

Hearing Examiner finds that con-
.tinued confrontations in the- *
home -environment_will mitigae
against his becoming an indepen-
dent self-sustaining adult capable
of making socially acceptable
decisions. Further, Hearing -

N Examiner finds that a continuation
. in.hi$ present home- environment
\‘J#bj will .contribute to deterioration

: { « « of his academic progress.

A
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ARTEC or a similar setting is. Since the issue of plagéhent will lie
at the' very heart of the héaring‘and since . * decided that issue at

the prior hearing, it will not be possible for him to approach the upcoming

L

. - -, - [, ’
‘hearing with. the neutrilizy required of an impartial Hearing Officer. Even

if he were able”to overcome his pridr opinions and determinations to his
personal /’satisfaction, his acting'as Hearing-Officer would carry with

it the appearance of partiality. At the very least, his impartiality

B. The Parties

might reasonably_be questioned. . ‘ , o ( ::::

- Without intending the least'disrespect for * - ° , Petitioners

suggest that e has formed certain opinions regarding their parenting
abilities and the.home epviornment which they proviqe for . The;e
opinions‘aretreflectéd in his Decision. At page 4 it is stated:

Hearing Examiner‘finds that the stréssfu]
v re]at1onsh1p that exists between parents and

child has contributed significantly to subject's
~handicapping cond1t1on Hearing Examiner also’ . '

finds that thellack of consistency in discipline ~

" imposed, famil]y )'rules", and rigid $tandards .
and expectations on the part of the parents Lﬂ : >
all contribute to his present problems. ‘ :

At page 5 it is 'stated: .0 ,
Hearing Examiner finds that continued confrontations
J in the home environment will mitigate against his
becoming an independent self-sustaining adult
~ capable of making socially acceptable decisions. o
» Fur®her, Hearing -Examiner finds that a continuation
’ in his présent home environment will contribute
to deterioratjon of his.academic progress.

At page 10 it 1s~sta£dd:, \E * .
. ’» 4 ‘
Continued residence in the home of his parents,
would be detrimental to providing a free

appropriate education in the least restrictive
environment consistent with Subject's needs. ‘
=Y
- / T J-8a
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+ ‘ribated significantly" to their son's handicap speaks plainly of-his

v e
Based on written Decision, Petitioners argue that
it would be img‘l;jb]e for him to be impartial when listening to and

evaluating their tgé}imony. His expréés opinion that they have "con- A\\&

opinions of L " . “Whether his opinion be correct or not

i5 not the issue. The. important consideration is that he has come to .~

cersqin conclusions which*would as a matter of course color his

¢

~ . O\ :
49dec1s1on-ﬁak1ng if-he were to sit as Hearing Officer at the.forthcoming

v, a

hearing." CL ‘ y

-

. The Education For A1V Handicapped Children Act requires that
due process hearing officers mdst be impaftiai.‘ (20 U.S.C..§ 1415; -

- 45 CiF. R. 38:121a.506, 121a.507.) In the event a proposed hearing

. i ‘ ’ ,

officer is not impartial, ‘voluntary disquatification is in order: . s
P ‘ . ’o _ ‘/ﬁ/

While there are no rules cqncerning disqualification which pertain

speeifita]ﬁy to the instant case, principies evolved in the courts

-

C arelinstructive.", e S

-~

Rule 63(b) of the Utah Rules of Civil Progsggre state: S I

Whenever a party to any. action or procéeding, civil or
. criminal, or his attorney shall make &nd file an °
" .-, affidavit that the judge before whom such action
or proceeding is to be tried or heard fas a bias or
prejudice, either against such party or his attorney
! or, in favor of any opposite party to the suit, such
. " Judge shall proceed no further therein, except to

= call in another judge to hea’ and determine the matter.

Vo jb While the rule may not be applicable in the strict sense of the

© . ._word to theqpresent proceeding, it clearly illustrates the policy of the

- law -in Utah. The affidavits filed along with the Motion For Disqualification -
expressly state the belief that « has a bias against the ' ;er-
\sona11} and about the appropriaté outcome o% the préceeding. That being
gb, it is app?bpriéte for him to disqualify himself as the Hearing Officer.
Further support. fpr.this-argUment may.g%.%ound'in a Utah Supreme Court

e J-8b

v o

org




case interpreting Rule 63." In Anderson v. Anderson, 368 P.2d 264, 265 -
= (Utah 1962); the Cotrt-Stated '

e
\

If the rule meams anything at -all, it means what - '
e . is plainly stated.to theieffact that the judge . Lo
e ‘ . against whom the affidavit of ‘bias and. prejudice ‘ ,
-0 ' (is filed) thereafter cannot proceed toghear the -
", - issue himself. Our 6nly conclusion is that any .,
" order of judgment based on gyidence thereafter . Y
taken by him would be inéffiétive against the - \

affiant., - .

AY

-~

In sum, the policy of ﬁ;ah law militates in favor of the deteriv
mination that: should disqualify himself. ' ’
The American Bar Association Code of Judicial Conduct governs the*

conduct of judges throughdu;/éhe Upited States. ‘Canon 3,C. States:

(1) A judge should disqualify Aﬁhself in a proceeding
.n which”his jfpartiality might reasonably be .questioned,
including but not limited to instances where: '

(a) he has a“personal bias or prejudice
. concerning a‘party, or personal knowledge
of disputed evidentiary facts concerning F -
- -, the proceeding. (emphasis added) T

- & - .

. " The United States, has adopted Canon 3 as the standard by whic
. . . . .o ’. t ’ eA
to determine wﬁégher a federal judge should disqualify himself. (28 U.S.C.
, §455). In interpreting the federal rule, fhe Tenth Circuit Caurt of P
N N R . . N . N .
'C’\g,a/ ' Apgea1§f»the f?éerél aPpéals court with ?urisdictjon; over Utah, stated " = °
that . A -
. - : . ) . . . 3
) . 28 U.S.C.. 8455 provides that a judge should dis- . .
‘43---#-.. \ qualify himself in any proceeding in which his ot
: ‘ - impartiality "might reasonably be questioned." : ’
: : Hence, appearance of impartiality is virtually X ¢
as important as the fact of impartiality. (Webbe 5
. o v. McGhie Land Title Co., 549 F.2d 1358, 138] : Ly
. e .. (l0th Cir 1977y, ) - '
LB : .
. “In Rice v. McKenzie, 581 F.2d1114,1116 ¥4th Cir. 1978), the Court stated
that N A ‘
Thé‘quesiion is not.whether the Judge is impartial .* . *
. in fact. It is simply whether dnother, not knowing .
N ) whether or n6t the judge is actually:impartial, might

reasonably question his impartiality on the basis -

-8 260 T .




¥ . ¢
of all the circumstances.-. . .(I)f there is
a-reasonable factual basis for doubting the
+ Judge's impartiality, he should disqualify .
himself and Tet another judge preside over the case.
(emphasis in original.) s

¢ +

.. ) The'foregoing authorities pro{ide ample suppert for Petitioners
Motion to Disqualify. While it may well be the case éhat is in .

" fact impdrtial and unbiased, his deep involvement in.the former due process

hearing and the content of his Decision and Order raise at least “a
reasonable factual basis for doubting the (Hearing dfficer's) impartiality."

That‘being the case ﬁe should disqualify himself.

b

DATED this ¥ day of , 1981. .

’

Resbectfully submitted,
LEGAL CENTER FOR THE!;IANDICAPPED

o~

e

. . | John E. B. Myers
Attorney for“Petitioners

g
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John E.B. Myers
. . 1EGAL CENTER FOR THE HANDICAPPED . . {
" Attomneys for Petitioner : -
= " 455 East 400 South, Suite 300
AN Salt-Lake City, Utah 84111 .-
0o Telephone (801) - 363 1347
. , ‘
IN THE GRANITE SCHOOL DISTRICT o
, SALT LAKE COUNTY, ‘STATE OF UTAH ,
. - - ™~
~ arld .
, in behalf Yy,
of their son, , : .
] Petitioners,.’ . : %
- S . . . . AFFIMVIT OF
. vs ‘ = ' : . ' -
SCHOOL DISTRICT ' .
‘ .Respondent.
o STATE ‘OF ULAH | ) . '
' ' ; . ‘ ) ss " . ) )
COWTY.OF SALT IAKE = ) : by
Dr.. ¥ , havmg been first duly sworn, deposes and f
states as follows: - . - ’ '
1. I am the adopf:ive father of - ’
> 2, I am a psychologist, holding: a Ph.D.. degree in that discipkline‘
43 . T
from the Universit¥ of Utah.
3. I was personally present durlng the entlrety of a due process
hearing held on December , 1980, on. behalf of my son.
4.) It is'my opinion that .has formed certain
: . . .
' 'i., .conclusiens about the appropriate educatiohal placement for |- I base
. - , e - '




t

April, 1981.

v . .
this opinion upon . ' 's remarks at the December, 1980 hearing.
It is my opinion that a is Biased against the ‘ Schapl
and would not be able to render an 1mpart1a1 dec1s1on as to whether
Lor not my son shou]d be placed &t that school

© 5 ‘.It is my opinion that ‘has ¥ormed certain

éoncJusions aboutomy parenting abi]ities and about my involvement, if .

any, in the et1o]ogy f my son's hand1cap I base'this opinion upon the

_written. statéments of ' 1n his Decision and Ordef/aated'danuary .

1981, It is myyopinion that ‘ " is biased against me and that
that bias wou]d repder it 1mposs1b1e for him to eva]uate my test1mony

w1th 1mpart1a1 ty.

L]

Dated this ' day, of April , 1981.
- N . ‘.
. Subscribed and sworn to before me this, day of
L B -

- <

commission expires:

AW T

T an 2ey \

-
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Jomn E.B. Myers
LEGAL CENTER FOR THE HANDICAPPED .
Attorneystfor Petitipners
455 East 400 South, Suite'300
Salt Lake City, Utah 84111
Telephone: (801_) 363-1347
) IN THE GRANITE SCHOOL DISTRICT N
. SAIT LAKE CONTY, STATE OF UTAH \ .
and :
. 1 ), in behalf ¢
of their son, ,
Petitioners, ‘
vs ‘ AFFIDAVIT OF MRS.
SCHOOL DISTRICT, kN -
. - ' ?
Respondent. : ) }
STATE OF. { ) . e
) ) ss. . "
COUNTY OF SALT LAKE ) ) oo
= , <
» having been first duly syorn, deposes and
states as fdllov}s«; . ] . _ e ) . &
) D1, - T am the adoptive mother of
2. I was personally present durmg the entirety of a due
process hearing held on December ", I980, on behalf of'my son, , . . L.
3. It is my opinlon that has formed -certain ‘
conclusmns about the appropnate educat:mnal placement for Andrew. I base. -
this opmion upon. 's remarks gt the December, 1980 hgarmg. It is
my ‘opinion rhat is biased against the =~ School and

J-l‘l




mqld r}_ot be able to render an impartial decision as to whether or not my
son should be placed at that school.

4, It is my opinion that ~ has formed certain
conclusions about my parenting abilities and about my involvement, if any, -
in the etiology of my son's handicap. I base this opinion upon the
written statements of " in his Decision and Order dated January , 1981.
It is my opinion that : is biased against me and that that bias

would render it impossible for him to evaluate my testimony with impartiality.

DATED this day'of April , 1981.
? . '
Subscr%bed and sworn to before mé this day of

April , 1981.

My commission expires - ¢

R N\
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MOTION FOR DISQUALIFICATION .

» by and through his parents
and Counsel of
Record, Mr. John E. B. Myers .

PETITIONER

HEARING EXAMINER'S RESPONSE
-vs-

3

GRANITE SCHOOL DISTRICT Mr. Byron Fisher, .
Counsel of Record :

iy RESPONDENT

1

Hearing Examiner in the abdve~referenced matter has examined the motion by
Counsel for Petitioner to disqualify himself in the forthgbming hearing to be held
on behalf of the minor child L ,
Having again reviewed the verbatim transcript of the hearing on behalf of
.” PETITIONER held becember 15-16, 1980, Hearing Examiner finds ample evidence
in‘theifestimony presented at hearin§ to justify the conclusions of facts, decision,
.-and order rendered under the date of Ja;uary L
Hearing Examiner also notes that not iqfréquent]y do paﬁtjes aggrieved as - .
a resg]t of such hearing attribute thé result to the bias or préjudice of-the Hearing
Examiner, Further,-Hearing Examiner finds ample evidence anq testimony to estab]iéb
that PETITIONER'S parents p1aced him first in a foster home and subsequently in_the

- ©
School of their-own free will and vo]ition, recognizing a ". . . stressful

re]at1onsh1p (q1d) exist between the parent and child , . ." The aff1dav1ts appended -

o @,
to Counsel's.motioh for disqua11f1cat1on of Hear1ng ExaP1ner are, therefore, tota]]y

& unconvincing.

- i '

Further, the motion for disQua]ification;argues; that, ". . . the hearing

.

>

will not be a continuation or extension of the pribr hearing." At the same time,
it is clear that the central issue is one of placement of PETITIONER

7 ( . J-13 - . 4 ‘

6




' Dated this day of April, 1981 ,

HEARING EXAMINER'S RESPONSE . )
Page 2 ; ~

Hearing Examiher finds, thﬁrefore,‘no justification‘to put on evidence ¢
the taking of additional testimony in order to reach a proper decision concerning
PETITIONER'S placement. Hearing ExamiNer finds, however, that new evidence and new
testimony may be appropriately received aﬁ'the forthcoming hearing because of tNe
tihe between the original decision and order and the date established for the forth-
coming hearing. To try again the same issues would violate the legal Rrincip]e
of res judicata. The dec:sion and order of January , , 1S binding on all

parties concerned. Additionally, the decision and order of January , , was

i
¢

unanimously upheld by a State level review panel. Relief from the Qeggsion of
January °, » can be found in a court of appropriate jurisdiction gt prdVideq
by P.L. 94-142. |

Any hearing regarding the p]acement of PETITIONER must be based on new
evidence and testimony and therefore can only be construed as an extension or cor-
tinuation. Hearing Examiner's agreement to; hear the matter now pending comes solely
as a result of RESPONDENT S request that a hear1ng be held thereby suggesting Just1v
f1ca€\\h3that new evidence and new testlmony are appropriate.

Hearing Examiner will call for a pre-hearing conference with Counsel for both
PETITIONER and RESPONDENT priof to the forthcom1ng hearing in order to clarify
{

all 1ssues to Qe heard.

Motion ‘for d1squalification of hearing officer is hereby denied.

Hearing Officer . /)
-~ 2 ,
2E573-14
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APPENDIX K
INSTITUTIONALIZED CHILD'S CLAIM
TO SPECIAL EDUCATION
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_ INSTITUTIONALIZED CHILD'S
CLAIM TO SPECIAL EDUCATION----

‘ . Today, education is perhaps the most important
function of state and. local governments. Com-

© ot : pulsory school attendance laws and the great

: ' expenditures for education both demonstrate
our recogn1t1on of the 1mportance of education
to our demoeratic sociéty. It is. required
in the performance of our most basic respon-
srb111t1es, even service in the armed forces.
It is a principal instrument in awakening the
child to cultural values, 1nxprepar1ng him for
later professional training, and in helping him
to adjust normally to- his environment. Brown
v. Board of Education, 247 U.S. 483 493 119 54).

Inasmuch -as all states have compuIsory‘school attendance laws it is
“incumbent upon Juvenile facilities to provide adequate educat1on41
- programs for res1dents The failure to do so is a denial of equal access
to a public school education. See generally, Natiomal Juvenile Law
Center, [aw and Tactics in Juvenile Cases, P 640 (3rd. Ed. 1977)

As the Supreme Court stated 1n Brown:
) 3

-~

In these days, it is doubtful that any child may
. reasonably be expected to succeed ih 1ife if he -
. is denied the opportunity of an education. Such r . 4
A ’. i an opportun1ty, where the state has undertaken to
: - provide it, is & right which must be made ava11-
) able to all on equal terms: L N

'}

Id. at493. ~ T S L .
: When a juvenile is conf1ned even temporan11y, there-ts an’ ob¢16us-
"~ interruption of his/her €ducation. Incarcerat1on however, does not
re11eve the g?'te of its duty to prov1de educat1on Rather, because the
very purpose of the confinement is to- afford ‘needed rehab1]1tat1ve serv1ces,
the state ha§ assumed an ob11gat10n to provide a more’ part1cu1arized -
K and 1ntense educational exper};%ce dei}gned to meet the 1nd1v1dua1 needs of
. X the conf1ned Juvenile. . ° <& FEEVR
Notw1thstand1ng the ddcumented 1mport§hce of educat1on the pr1mary )
. function 6f~Juven11e fac111t1es has trad1t1nna1]y been one bf maintenance; L3
“"treatment therapy, counse11ng, schooling, social act1v1t1es and rehabf§1tat1on .
all stand second in 11ne to c1a1m f1nanc1a1 and human fesources ” (emphas1s
' added) Keenan & Hammond, The Inst1tut1ona11zed Ch11d s Claim to Special- .
j. . - Education: A Federal Cod1f1cat}on of the Right to_Treatment, S\GJDetrmt o 1

- J. Urban L. 337 (1979) Moreoyer, the Failure to prov1de adequate 1nd-

’

. . 1V1dua11zed educat1on programmtng reaches critical proport1ons s1nceumamy, )
o ) . ‘ Kl 203/_ ae o « ,‘

.
I's ’ R , .. ’




Pex

if nof most, juveniles who ‘are incarcerated have 10mg anding historie‘s'of
failure within ‘@he edmatione] system. Thus, the absence of adequate
educational programming onjy‘ exascerbates the problem of the confivned 4

. . A
juvenile. s . s - . \

«
3

. L - Recent cases,. in recognition of the critical importance of education

- and(the unique ‘educationa] problems of incarcerated J'u'\feni]es, have coonsistent‘ly
characterized adequate education programning as an integral, facet of the »
juvenile's right to receive rehabilitative ser\nce% See: McRedmond v. wi]sbn. . |
"533 F. 2d 757 (2nd Cir. 1976; Nelson-v. Heyne, 491 F, 2d 352 (7th Cir. R

I

v 1974); Mordan v_Sproat, 432 F. Supp. 1130 (5.0’ Kiss. 1977)- Norales w. Truman, ' |
383 F. Supp. 53 (E.D..Tex. 1974); (comprehensive guidelines for aea'dech‘ —
. s g Pr‘Ogra_mmmg) Martarella v Kelley, 359 F. Supp. 478 (@ D..N.Y. 1973); Inmates -

v
3

of Boys' Training School v. Affleck, 346 F. Supp. 1354 (D. R. 1. 1972), C.A. c
> No. 4529 (D. R. *I. Jan. 25, 1979)(f1’na1 order). Cf.: Santiago V. City of |
- A hi]ade]ghi No 74-2589 (E: .D. Pa, , Dec. 22, 1978) ( st1pu1at1orL1n part1a1
sett]ement) (comprehens‘we educatwna] program1ng)~1nmates of l\!ohn Connelly °
Youth Cen‘ter v. Dukajus, No: 75- 1786-'G (D. Mass Apri 2, 1976) (c nsent,

Marfarella, ‘

UJudgment) adequate individual’ educatwna]/tutoma] program) I

. '__, ‘ for example, the court ordered a°"therdpeutic 11v1ng situatjon/ ./.including T
« educational. . serv1ces 359 F.-Supps at 478 (émphasis added). * Likewise
" the court in Morga conc]uded that the juyenile' s right to treatment m— R U 4
cludes "an erwwonment which Js conducwe to rehabﬂmatwn’ as'well as R '
. sufficient! pregrams, including educatwn, vocational’ tra1mng, and re-  _ |
A .- creatwn to-enable students ta obtain necessary skills to return to society". . , 7
A
432 F. Supp at 1140- 41 (emphasis added) Other courts have recognized that . |
7 the denial of educatwna] rights is, puptWe °In Affleck, the court stated: -
' ' +As to education, there'is a bitterly crue] drony-in ‘ |
. o7 removing a "boy fm,m his parents because he is ‘truant . ‘
) vl ) from school and then confining him to“a small rogm.’ .
where he gets ho dqcatmn . .~ Inmates confined fo . _—
\n -+ (solitary) are entitled to the samb-education Ye-. ! X ‘
" : et . «ceived.by inmates a1§ the Training School proper. .. . e
IO .. 1 fird that denying education, 7 .does not serve any . s
o o permissible interest, Defendants are gnj#ined from . . .
g SN ‘confining any members .of the plaintiff class. . .without ! .
3 . T providing them education which is .ggmvah;ng]n -duration, N
‘s . subject- matter; materials, and othérwise, with that )
v + prodeed in the” (“‘fr‘avmng School) pmper 7 i

'S . . * - . ° °. .
.« T 1d. ap 1369—90 - - : .« o ®




: \—l N . v 7 ¢
AN ! ‘ ‘ ) 27 . \ -~ y
. -~ As the above cases demonstrate, courts are willing to mandate ébpropriate
academic and vocational programming for confined Juveniles. Coupsel must ° e

» . . . 3 . - * ) ~
. . . - .be imaginative and aggressive, ut111§ﬁng experts and other resources
. available to insure that reasonable, meaningful programs are adepted. . R

- v ~

e ~ . .. R N . ¢
i} ., e k . . . Except for the title all of the above is ./ ‘
s Tt ) R o quoted difectly from: Protecting Children —"
T - - ' Co o ‘Through ;:E Legal 'System, American Bar '
b - : . Associatiof, Washington, D, C., 1981, _
C 3 . o p. 33-45v - S
e, . - .
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